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Claimant represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant, Arkansas.

Respondents No. 1 represented by Mr. R. Scott Zuerker, Attorney at Law, Fort Smith,
Arkansas.

Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On April 22, 2014, the above-captioned claim was heard in Searcy, Arkansas.  A

prehearing conference took place on January 27, 2014.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the issues and respective contentions,

as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With the

addition of a fifth at the hearing, they are the following, which I accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. At the time of his injury, Claimant earned wages sufficient to entitle him to

the maximum weekly compensation rates of $550.00/$413.00.

3. Respondents No. 1 initially accepted this claim as compensable and paid

benefits through October 13, 2009.

4. Respondents No. 1 are now controverting this claim in its entirety.

5. Claimant reached maximum medical improvement and the end of his healing

period on October 14, 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue of when Claimant reached the end of his healing period was rendered moot by

Stipulation No. 5.  Following the addition of the issue of whether he is permanently and

totally disabled, the issues read:

1. Whether Claimant sustained a compensable injury to his lumbar spine.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to an impairment rating and permanent partial

disability benefits pursuant thereto.

5. Whether Claimant is permanently and totally disabled.

6. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.
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Contentions

The respective contentions of the parties, following an amendment at the hearing,

are as follows:

Claimant:

1. Claimant contends that he sustained a compensable lumbar spine injury

arising from and in the course of his employment on or about June 4, 2009.

2. Claimant is entitled to temporary total disability benefits through April 8,

2010, permanent and total disability benefits, additional medical benefits,

and related benefits.

3. This claim is controverted and attorney fees are payable.

Respondents No. 1:

1. Respondents No. 1 contend that Claimant did not sustain a compensable

injury as that term is defined by Act 796 of 1993.

2. Claimant bears the burden of proving each and every element of

compensability and entitlement to any of the category of benefits he is

seeking.

Respondent No. 2:

1. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. § 11-9-502 (Repl 2012).  Therefore, the Trust Fund has not

controverted the claimant’s entitlement to benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury to his lumbar spine.

4. Because of the above finding regarding compensability, the remaining

issues–whether Claimant is entitled to reasonable and necessary medical

treatment, temporary total disability benefits, an impairment rating and

permanent partial disability benefits pursuant thereto, and whether he is

permanently and totally disabled and entitled to a controverted attorney’s

fee–are moot and will not be addressed.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his spouse, Cheri Windemaker.

In addition to the prehearing order discussed above, exhibits admitted into evidence

in this case were Commission Exhibit 2, a letter from counsel for Respondents No. 2 to the
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Commission dated April 8, 2014, consisting of two pages; Claimant’s Exhibit 1, a

compilation of his medical records, consisting of one index page and 102 numbered pages

thereafter; Claimant’s Exhibit 2, another compilation of his medical records, consisting of

one index page and 40 numbered pages thereafter; and Respondents No. 1 Exhibit 1,

another compilation of Claimant’s medical records, consisting of one index page and 10

numbered pages thereafter.

Adjudication

A. Compensability

Introduction.  Claimant has alleged that he sustained a compensable injury to his

lumbar spine by specific incident on or about June 4, 2009 while working for Respondent

Conley Transport II (hereinafter “Conley”).  Respondents No. 1, in turn, have contended

that this is not so.

Standards.  Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines

“compensable injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430
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(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

With respect to aggravation, an employer under the Arkansas Workers’

Compensation Act takes an employee as the employer finds him.  Employment

circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Comm. v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing infirmity does

not disqualify a claim if the employment aggravated, accelerated, or combined with the

infirmity to produce the disability for which compensation is sought.  St. Vincent Med. Ctr.

v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  “An aggravation, being an new injury

with an independent cause, must meet the requirements for a compensable injury.”

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000);  Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  This includes the prerequisite that

the alleged injury be shown by medical evidence supported by objective findings.  See

Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72
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Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Testimony.  Claimant is 67 years old.  He testified at the hearing that he completed

the tenth grade and dropped out during the eleventh.  But on cross-examination, he

admitted that this is untrue–that he actually dropped out in the seventh grade.  This was

his deposition testimony.  When asked why he made such a misrepresentation, he

responded:  “I didn’t want to sound stupid.”  He testified on direct examination that he took

training in cooking after leaving school.  When Respondents pointed out that he did not

mention this in his deposition and asked whether there are other deposition answers that

they cannot rely on, Claimant responded:  “I don’t know.”

His testimony was that he worked as a driver for Conley for about 13 years.  This

consisted primarily of hauling refrigerated goods from the West Coast to the East Coast

and dry goods in the opposite direction.

In 2006, Claimant developed problems with his back and was suffering from severe

back pain.  As a result, he went to Dr. Joseph Shotts, his primary care physician.  He did

not recall Shotts prescribing him Hydrocodone, but did not dispute the record referring to

this.  Shotts advised him not to drive and referred him to Dr. Charles Schultz.  Claimant told

Schultz that he was having back pain and muscle spasms.  As a result, the doctor

prescribed him Percocet, which he took on an as-needed basis.  He underwent injections

every two months as well–which he described as helping him continue to work.  Claimant

continued to treat with Dr. Schultz in 2008 and 2009.  He agreed that he underwent a
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lumbar MRI in January 2009–about five months before the fall at issue–but did not

remember why.  He testified that he did not know if the MRI was the result of his pre-

existing back condition worsening.

Claimant also related that before the incident at issue, he had a problem with the

circulation in his legs that was addressed surgically.  While the condition caused pain and

spasms in his legs, he insisted that his symptoms were different after the alleged fall.

Claimant stated that the injury at issue took place on June 4, 2009.  At that time, he

was still working for Conley, bringing a load of dry freight back to Searcy, Arkansas.

Claimant related that he was in West Memphis when the following occurred:

I’d stopped to get fuel and there’s a card reader there and it’s a step up,
about four or five-inch step up where the pumps were sitting and I was
putting information in the card reader and I slipped back off that step and hit
my–hit the step on my fuel tank.

His lower back struck the step, and he suffered immediate pain.  Asked to elaborate on

what he was feeling, he responded:

Well, I was just hurting.  My leg, I did something to my leg because I
couldn’t–couldn’t do nothing with my leg and I couldn’t even push my clutch
in in [sic] my truck . . . Well, it was numbness, I guess, and it was just like a–I
don’t even remember.  I mean, it was hard–I couldn’t do nothing with my leg.

The following exchanges took place:

Q. When you say clutch I assume you mean your left leg?

A. My right leg.

Q. It was your right leg that you could not use at the time the incident
occurred?

A. Right.

. . .
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Q. But when you had the incident and you had this pain going down your
right leg and you were not able to use the leg, is that correct?

A. With my left leg I couldn’t push the clutch in with, it just felt like it was
all one thing.

His testimony was that prior to the alleged fall, he was not having any pain or spasms.

When his counsel revisited this subject later, the following exchange occurred:

Q. Now I went to ask the question again.  Compared to, let’s go back to
June the 4th, on the date this incident occurred, okay?  Prior to this
incident when you hit your back and after, how can you compare the
condition, pain, symptoms and so forth, before and after the incident
on that date?

A. Well, I drove pretty much all day getting to where I was at and I didn’t
seem to have any problems.  I mean, my back hurt, but it was just a
pain in the back, and then after I fell it just felt like I shocked it or
something.

Q. So you developed new symptoms, correct?

A. Yes, sir.

Q. And what were those new symptoms?

A. Well, like I said, my leg, I couldn’t use my leg and my back hurt really
bad.

After falling, he called the Searcy offices of Conley, related that he was not able to

drive, and asked if anyone was coming up behind him that could help.  When the answer

was in the negative, Claimant obtained help in parking the truck from another driver.  At

about 2:00 to 3:00 a.m., he “just crammed it in gear and went” to Searcy.  No one was at

Conley at the time.  He told the employer later that morning about his injury and was sent

to Dr. C.E. Ransom, the company doctor.  Ransom prescribed him medication “for swelling

and stuff like that.”  Claimant did not continue to treat with Dr. Ransom because of his

belief that he would get better.  But Claimant added that this did not happen.  He went to
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Dr. Schultz; but Respondents No. 1 eventually stopped this.  He had been actively treating

with Schultz every two to three months for back problems before the alleged fall.  Claimant

then went to Dr. Justin Seale.  The course of treatment included one injection, and Seale

released him on October 14, 2009.  The benefits that Claimant had been receiving as a

result of Respondents No. 1 initially accepting his injury as compensable ceased as of that

date.  Regardless, it was Claimant’s testimony that his condition had deteriorated from the

time of his alleged injury.

After his release by Seale, which was without restrictions, Claimant obtained a

change-of-physician to Dr. David Arnold.  There was only one visit, with no prescriptions

or other treatment rendered.  Instead, Arnold referred him to Dr. William Ackerman for pain

management.  His testimony was that he told Ackerman about the spasms in his legs that

were caused by his circulation problems.  He continues to see the doctor, and his

treatment there has consisted of the provision of a brace, injections and prescription

medication.  Notwithstanding this, it was Claimant’s testimony that the injections (unlike

those he received prior to the incident at issue) have not helped his back condition.

Because of their cost, he eventually ceased receiving them.

According to Claimant, his back condition has reached a plateau.  In describing it,

he stated:

Well, my back hurts all the time.  I mean, I can turn certain ways and it just
feels like I’m hitting the edge of something and that–and my leg, if I don’t
take the medication, I can’t–my leg just jumps around.  I can’t even stop it.
It’s like spasms.

Asked to describe the difference in his condition before and after the alleged incident, he

responded that he previously “didn’t have that trouble with my leg jumping around . . . [i]t’s
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not a pain, it’s just something that I can’t stand.”  His spasms are located in his calf.  While

testifying, he described having an uncomfortable sensation at his belt line that he

described as being “a weight.”  He takes Oxycontin on a regular basis and Percocet for

breakthrough pain.  Claimant insisted that he did not suffer from these spasms prior to the

alleged fall.

Cheri Windemaker.  Called by Claimant, Windemaker testified that she has been

married to him since 1991 and that they have been together for 37 years.  She stated that

Claimant underwent a femoral bypass in 2006 to address his leg circulation problems.  Her

recollection was that he began having back problems about two years before the fall at

issue.  As a result, Dr. Schultz administered “[q]uite a few” injections.  Regardless of any

pre-existing problems, she maintained that he had no problems doing anything around the

house.  She testified that his testimony about his medication was incorrect:

He didn’t take the Oxycontin prior to this.  He was put on 20 milligrams of
Oxycontin when it first happened.  He doesn’t take the Percocet anymore.
He takes Oxycodone, 15 milligram, and then 30 milligrams of the Oxycontin
now.

Windemaker stated that ever since he began taking Lyrica after the alleged accident, “his

thought process isn’t quite there.”  Dr. Schultz’s nursing instructed her to cease the

medication.  Thereafter, his mental condition did not improve but did not deteriorate further,

either.

Medical Records.  The medical records of Claimant contained in Claimant’s Exhibits

1-2 and Respondents’ Exhibit 1 reflect the following:

On June 12, 2007, Claimant presented to Dr. Schultz with lower back pain and

spasms, along with radicular pain and paresthesias into both legs.  He informed the doctor



Windemaker - Claim No. F905116 12

that he was willing to undergo lumbar facet joint/medial branch block injections to relieve

his symptoms.  Claimant was noted to have “a wide base antalgic gait with left leg

weakness,” along with lower back muscle spasms.  Schultz noted that Claimant underwent

a lumbosacral MRI in May 2007 that showed degenerative changes at L3-4 with left

intraforaminal protrusion probably compromising the left L3 nerve root, and degenerative

changes at L4-5 with a right intraforaminal protrusion probably compromising the right L4

nerve root.  Claimant was offered lumbar injections and prescribed Percocet.  On August

13, 2007, he reported some improvement with the injections; but he was still having low

back pain and spasms along with bilateral leg weakness and decreased sensations in his

thighs.  He reported significant improvement to Dr. Schultz on December 21, 2007, but still

had the same symptoms.  This was also the case on March 24, 2008; May 27, 2008;

August 4, 2008; October 10, 2008; and December 17, 2008.

On January 20, 2009, Claimant underwent a lumbar MRI.  It reflected only

degenerative findings, most pronounced at the L3-4 and L4-5 levels, with degenerative

spurring and diffuse bulges.  When he returned to Dr. Schultz on March 24, 2009, Claimant

made the same lumbar complaints as previously, and the record shows that he was still

having muscle spasms in his lower back.

Claimant presented to Dr. Ransom on June 5, 2009 with immediate lower back pain

following an incident the day before at work when “[h]e fell backwards against the steps on

his truck.”  Ransom noted that Claimant “has a history of chronic back pain” and that he

sees a pain specialist, Dr. Choate.  Lumbar x-rays showed only degenerative arthritis and

spurring.  Ransom assessed him as having a lumbar sprain and prescribed Robaxin and

Naproxen.
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On June 23, 2009, Claimant returned to Dr. Schultz and continued to complain of

chronic lower back pain.  The record also includes the following language:

Patient states he recently injured his lower back while working.  He is now
having severe radicular pain down his left leg.  He sates this pain has been
excruciating in nature and has prevented him from being able to work.  He
is requesting an MRI of his lumbosacral spine to evaluate this symptom.

Schultz’s evaluation contains the following, which is, verbatim, what he wrote in his

previous evaluations of Claimant:

Low Back exam:  The patient has a decreased range of motion of his low

back with flexion, extension, and rotation to the right and left.  The patient

has some muscle spasms with performing these maneuvers and at rest.

Patient has tenderness over his lumbar facet joints bilaterally.

The doctor wrote a letter on the same date that reads:

This letter is in request of my patient, William Windemaker.  He asks that I
let you know about his treatment that I have been giving him.  He was
recently in my office for injections for his back pain.  I ordered a lumbar MRI
to evaluate his low back pain with radicular pain in to the right and left lower
extremities with paresthesias and muscle spasms.  Mr. Windemaker has
lumbar spondylosis without myelopathy.  He is now having severe radicular
pain down his left leg.  I will need to compare to previous MRI for changes.
He has not had this MRI yet.  I have prescribed him some medication to help
with his pain and he has been told that he shouldn’t drive while taking this
medication.  Mr. Windemaker will be re-evaluated on August 04, 2009.  If
you have any questions regarding my patient, please contact my office.

The lumbar MRI took place on July 24, 2009.  It was read by Dr. John Scurlock, who

compared it to the January 20, 2009 MRI.  His report reads in pertinent part:

FINDINGS:
Severe degenerative disc disease is seen at L3-L4 and L4-L5 unchanged.
Mild disc bulges 
and facet arthritis are present at L3-L4 and L4-L5 unchanged.  The
constellation of findings plus disc space narrowing results in moderate right
foraminal stenosis at L3-L4, severe left foraminal stenosis at L3-L4, severe
right foraminal stenosis at L4-L5, and moderate to severe left foraminal
stenosis at L4-L5.
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This is unchanged from the prior exam.

. . .

IMPRESSION:
No change from the prior exam of 1/20/2009.

Dr. Seale conducted what his report terms an “Independent Medical Evaluation” of

Claimant on August 19, 2009.  It reads in pertinent part:

1. Following review of MRI films, do you note any changes in MRI taken
prior to the work injury as the one following the work injury?

MRI on 07/24/09 shows no change from MRI taken in June 2009.  He has
multilevel severe chronic degenerative changes of L3-4 and L4-5 that are
unchanged.

2. Do you feel that the current symptoms are related to the work injury
or to the preexisting degenerative disc disease?

His current symptoms are directly related to his preexisting chronic
degenerative disc disease of the lumbar spine, which were only aggravated
by work incident in June 2009.

3. Is this claimant’s degenerative disease (preexisting) greater than 50%
of the cause of the current diagnosis?

Yes.  Greater than 50% of the cause of the current diagnosis is directly
related to the chronic preexisting degenerative disc disease of the lumbar
spine.

. . .

8. Will there be any type of impairment rating based on this work injury?

No.  No impairment rating will be given, as discussed with the patient and his
wife today, because there are no acute injuries.

Seale recommended that Claimant undergo physical and injection therapy.  Dr. Gary

Frankowski on August 24, 2009 performed a right L4-5 transforaminal epidural steroid

injection.  Claimant on September 9, 2009 told Seale that the injection did not help.  He
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was continued in physical therapy.  When Claimant returned to Dr. Seale on October 14,

2009, the doctor wrote:

PLAN:
At this time he is requesting more narcotics.  He is very frustrated because
I will not give him more.  I do not treat his type of problem with chronic
narcotics.  I offered him on his own insurance to send him to a chronic pain
management doctor.  He never really answered me on this.

I also offered him surgical intervention outside of workers’ comp on his own
insurance.  He did not seem very interested in this.

At this time I spent ample [time] (almost 20 minutes) with him and his wife
discussing his current predicament.  I told him that I cannot prove that he has
a new injury from his work injury because I have an MRI fairly recently before
and very recently after his injuries showing absolutely no change in the
lumbar spine.  There are no objective findings showing that he has new
injuries.  I told him that he is seeing normal progression of a very bad
disease in his low back.  I told him luckily his last progress in his disease
occurred at work and he could have some conservative treatment under
workers’ comp.  However, at this point I am drawing the line.  I feel that we
have done everything for him medically that we can for his increase in
symptoms.  The rest of his symptoms are currently related, beyond a
reasonable medical doubt, to his preexisting disease.

Seale released Claimant that day with no restrictions.

Dr. David Arnold performed a second opinion evaluation of Claimant on April 28,

2010.  He wrote in pertinent part:

Ultimately, I think the primary problem in this case is pain.  From that
perspective, I believe the primary treating physician in this case should be a
pain specialist.  I think as long as the pain specialist is a competent
practitioner that this would his current status.  I do not think that I could
improve on his current status from a surgical perspective.  I agree with Dr.
Seale that is probably maximally medically improved.  Unlike Dr. Seale,
however, I do think there is an impairment rating, but it is difficult to define,
especially from an objective perspective.  In other words, assuming accuracy
of the story and accuracy of the presenting symptoms by the patient, he has
more pain than he did from his preexisting cervical and lumbar spine
problems and new pain in the right lower extremity.  Apparently, the MRI
scans showed no significant change from before or after his injury, but I



Windemaker - Claim No. F905116 16

would not anticipate that as this is usually the case.  Consequently, he is left
with subjective pain and disability associated with it.

Claimant began seeing Dr. Ackerman for pain management on June 11, 2010.

Ackerman on that date wrote that Claimant, per his MRI report, “has multilevel

degenerative disc disease . . . foraminal stenosis at L3/4 with left side greater than the

right.”  He added that “[i]t is my medical opinion that the patient has sufficient objective

evidence to warrant continuation of opioid therapy” and that he also “fe[lt] that he could

benefit from epidural steroid injection therapy as he does have a lumbar radiculitis.”

Thereafter, Dr. Ackerman performed a series of three lumbar epidural steroid injections

and prescribed Percocet.  He continued to see Claimant on a regular basis and prescribe

narcotic pain medication to him.  The last visit took place on March 5, 2014.

Discussion.  Again, Claimant has argued that he suffered a compensable lumbar

spine injury on June 4, 2009 when he allegedly fell against the step on his work truck’s fuel

tank.  The medical and testimonial evidence conclusively shows that he had lower back

problems dating back to at least 2007.  Whether his theory is that he suffered a wholly new

injury in  2009 or a compensable aggravation of a pre-existing condition, he must establish

such an injury by the presence of objective findings.

This he cannot do, however.  Claimant’s July 24, 2009 lumbar MRI, which took

place 50 days after the alleged incident, showed only degenerative findings–albeit severe

ones.  As noted by Drs. Scurlock, Seale and Arnold, they were the same findings that were

present on the January 20, 2009 MRI–which occurred about four and one-half months prior

to the alleged incident.  Seale wrote that the latter MRI showed “absolutely no change” in

Claimant’s lumbar condition when compared to the earlier one.  I credit this, and find that
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the July 24, 2009 reflects no objective findings of an injury.  The Commission is authorized

to accept or reject a medical opinion and is authorized to determine its medical soundness

and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878

(2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692 (1999).

Granted, Dr. Schultz on June 23, 2009 noted during his examination of Claimant’s

lower back that he “has some muscle spasms” when performing flexion, extension, and

rotation from the right to the left.  Spasms can constitute objective findings.   See Estridge

v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000); Continental Express, Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  But these were the same findings Schultz

found when examining Claimant throughout his treatment, which began in 2007.  Most

notably, he made an identical finding when he saw Claimant on March 24, 2009–less than

two and one-half months before the alleged work-related fall.  In light of the above, only

through speculation and conjecture could I find that spasms found after June 4, 2009 were

causally related to the alleged incident as opposed to his well-documented pre-existing

lower back condition.  But this cannot be a substitute for evidence.  See Dena Construction

Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  In sum, Claimant has not

proven the existence of objective findings of a lumbar injury–an essential element of

compensability.  For this reason alone, he has not shown by a preponderance of the

evidence that he sustained a compensable lumbar spine injury.  The claim must thus fail

at the outset.
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B. Balance of Issues

Because of the above finding, the remaining issues–whether Claimant is entitled to

reasonable and necessary medical treatment, temporary total disability benefits, an

impairment rating and permanent partial disability benefits pursuant thereto, and whether

he is permanently and totally disabled and entitled to a controverted attorney’s fee–are

moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


