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I.  BACKGROUND

This matter comes before the Commission on Claimant’s motion for a

continuance, the motion to withdraw by her counsel, and on Respondents’ motion

to dismiss and/or for costs and attorney’s fees.  A hearing on the request for a

continuance and on Respondents’ motions was conducted on December 4, 2013

in Mountain Home, Arkansas.  No testimony was taken in the case.  Claimant failed

to appear at the hearing.  Without objection, the entire Commission files on these

claims have been incorporated herein by reference.

These claims were set for hearing on the merits for December 4, 2013, at

2:00 p.m. in the Council Chambers of the Mountain Home City Hall.  The following

issues were to have been litigated:
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1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant sustained compensable injuries to her right

shoulder, neck and thoracic spine on September 1, 2011.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment under the direction of Dr. Wesley Cox.

All other issues were reserved.

Claimant was to testify.  However, at the appointed time for the hearing, she did not

appear.  I opened the record to make note of her failure to appear and to hear from

her counsel.  Claimant’s counsel, Frederick S. “Rick” Spencer (“Spencer”), stated

that his understanding was that the niece of his client tested positive for an illegal

substance while in the hospital for the delivery of her baby, and that Claimant could

not come to the hearing because she had to remain at the hospital to take custody

of the child in order to avoid the State of Arkansas Department of Human Services

doing so.

Spencer requested a continuance on behalf of his client.  Respondents

asked that Claimant be directed to furnish proof of the hospital situation in the form

of an affidavit or other evidence.  In the event that such proof was not furnished,

Respondents moved for a dismissal of the claim pursuant to AWCC R. 099.13 or,

alternatively, that they be awarded attorney’s fees and costs.  I directed Spencer

to furnish the Commission within 14 days of the hearing an affidavit from his client

that explained her absence from the hearing.

Such was not forthcoming.  Instead, on December 12, 2013, he moved to

withdraw from representation.  In the motion, he stated:
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That the Claimant, Sarah Wilson, has been informed of what the
undersigned believes is the best course of action for her pending
claim.  The Claimant has ignored the requests of the undersigned to
provide documentation to help pursue her claim.  The undersigned
and the Claimant have a difference of opinion as to the handling of
her case.  Further, continued representation will result in an
unreasonable burden on the lawyer which has been rendered
unreasonably difficult by the client’s failure to maintain contact with
this office and to provide documentation to help prosecute her claim[.]

I wrote Spencer on December 13, 2013, informing him that I would take the motion

to withdraw under advisement and would rule on it in the opinion.  In the letter, I also

reminded him of the deadline for submission of the affidavit from his client.  Spencer

responded by letter on December 20, 2013:

Since the date of the hearing, my paralegal has tried to reach Ms.
Wilson by phone and by letter (please see Exhibits (A & B).  We have
had no response.  As such being the case, I have no way to provide
you with an affidavit from her outlining her reasons why she could not
attend the hearing.

During my conversation with her and Shirley’s [Luna, Spencer’s
paralegal] conversation on the date of the hearing, she expressed that
she was trying to get custody of a family member’s baby.  She was
working with DHS to bring the baby home with her.  Shirley requested
her to provide our office with a letter from DHS confirming the
situation, to date; we have not received the letter.

Please consider my Motion to Withdraw, as she is not responding to
my request to comply with your instructions to provide an affidavit
from Ms. Wilson.

Enclosed with the letter were copies of correspondence from Spencer to Claimant

informing her that, inter alia, it was “imperative” that she come to his office to sign

an affidavit outlining her reasons for failing to appear at the hearing.

In turn, Respondents wrote the Commission on December 17, 2013,

documenting counsel’s fees and expenses in connection with his appearance at the
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December 4 hearing.  Accompanying his correspondence was an affidavit by Tracy

Lawson, nurse case manager, recounting that Claimant had cancelled two

independent medical evaluations at the last minute–one the day prior to the IME

and the other the day of the appointment.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. Claimant’s motion for continuance of her December 4, 2013 hearing is

without merit and is hereby denied.

3. Claimant was provided reasonable notice of the December 4, 2013 hearing,

at which the motion to dismiss was heard.

4. Dismissal of these claims without prejudice is hereby entered under AWCC

R. 099.13.

5. Respondents’ motion for attorney’s fees and costs is hereby denied.

6. The motion by Claimant’s counsel to withdraw from representation under

AWCC Advisory 2003-2 is hereby granted.
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III.  DISCUSSION

A. Motion for Continuance

I directed Claimant to furnish to the Commission an affidavit documenting her

reason for failing to appear at the December 4, 2013 hearing.  She has failed to do

this, or to provide justification for her failure.  Consequently, her continuance

request is hereby denied.

B. Motion to Dismiss

Respondents’ motion is pursuant to AWCC R. 099.13, which reads:

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996)(discussing, inter alia, Rule 13).

As shown by the evidence, Claimant without good cause failed to appear at

the merits hearing on these claims, where she was to have testified.  She received

reasonable notice of this hearing.  But she was unready, without justification, to

litigate her claims.  The evidence thus shows that Claimant has failed to prosecute

her claims, and that reasonable notice of the proceeding was provided to her.

Hence, dismissal of the instant claims is justified under Rule 13.

That leaves the question of whether the dismissal should be with or without

prejudice.  The Commission possesses the authority to dismiss claims with

prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744 S.W.2d
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402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55 Ark. App.

83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774

(Full Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have

expressed a preference for dismissals without prejudice.”  (Emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Based upon the foregoing, these claims should be and are hereby dismissed

without prejudice.

C. Respondents’ Motion for Fees and Costs

As for Respondents’ motion for attorney’s fees and costs for appearing at the

hearing, it is hereby denied because the motion to dismiss was granted.

D. Motion to Withdraw

With regard to Spencer’s motion to withdraw from representation of Claimant,

AWCC Advisory 2003-2 provides in pertinent part:

A lawyer may not withdraw from any proceeding or from
representation of any party to a claim without permission of the
Commission.  Permission to withdraw may be granted for good cause
shown if counsel seeking permission presents a proper request in
writing to the Commission showing (a) that reasonable steps have
been taken to avoid foreseeable prejudice to the rights of his/her
client, including giving notice to his/her client, allowing time for
employment of other counsel; and (b) that the attorney has delivered
or stands ready to tender to the client all papers and property to which
the client is entitled.

The motion is well-founded and is hereby granted.
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IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


