
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G106432

RONNIE WHITTY, EMPLOYEE CLAIMANT

UNIVERSITY OF ARKANSAS AT PINE BLUFF, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, TPA RESPONDENT

OPINION FILED JULY 22, 2014

Hearing was held before Administrative Law Judge Elizabeth W. Hogan on April 24,
2014, in Little Rock, Pulaski County, Arkansas. 

Claimant was represented by Philip Wilson, Esq. of Little Rock, Arkansas.

Respondents represented by Richard Smith, Esq. of Little Rock, Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment, anatomical impairment, Temporary Total Disability

benefits, late payment penalties and attorney’s fees.

At issue is whether or not the claimant sustained compensable injuries (back,

neck, hernia, carpel tunnel syndrome) pursuant to Ark. Code Ann.§11-9-102, with

anatomical impairment as defined by Ark. Code Ann.§11-9-519,§102(4)(7)(ii)(a),

§522, §704(c)(1)(B) and Rule 34. Also at issue is the compensation rate and

additional Temporary Total Disability pursuant to Ark. Code Ann.§11-9-518 and

whether or not the claimant is entitled to a late payment penalty, Ark. Code

Ann.§11-9-802.         

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on July
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28, 2011, at which time the claimant sustained compensable injuries (the parties

were unable to stipulate to the parts of the body injured or the compensation rate).

 Benefits were paid at the rate of $267.00/$200.00 until the case was controverted

after Dr. Schlesinger’s report of August 24, 2012. The Medical Cost Containment

Division approved a change of physician on February 16, 2012, from Dr. Sprinkle

to Dr. Schlesinger.  There is a Child Support Lien in this case from Jefferson County

(I.D. #168230786).  By letter dated September 17, 2012, the claimant’s former

attorney, George Ivory, filed a lien for expenses for $18.00. The claimant received

long-term disability benefits through UNAM before receiving social security

disability. Some expenses have been paid by QualChoice.

The claimant contends he injured his back, neck, and developed a hernia

and carpal tunnel syndrome as a result of an accident on July 28, 2011.  He seeks

payment of medical expenses and continuing medical treatment, temporary total

disability benefits from August 24, 2012 to November 4, 2013, at a rate of

289.00/$217.00, a 13% impairment rating from Dr. Crowell for the neck and back,

late payment penalties (on both the compensation rate and temporary total disability

benefits), and attorney’s fees. Once the claim was controverted, the claimant chose

Dr. Crowell as his treating physician.

The respondents contend all appropriate benefits were paid for his back until

Dr. Schlesinger rated the claimant at 0% and released him on August 24, 2012.  Dr.

Crowell is an unauthorized medical provider. 

The following were submitted without objection and complete the evidence

of record: the parties response to the prehearing questionnaires and exhibits

contained in the transcript. The respondent’s offered the Functional Capacity

Evaluation (FCE), as an exhibit on the day of the hearing. The claimant’s objection

was sustained and the report is proffered. The prehearing notice, questionnaire and
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order emphasize that all exhibits should be attached to the prehearing questionnaire

or identified as pending (see questions 6 and 8 of the prehearing questionnaire).

The following witnesses testified at the hearing: the claimant, manager Keith

Ross; human resource manager, Cynthia Anderson; adjuster, Rhonda Murphy; the

claimant’s brother, Andre, who also works for the respondent-employer; and the

claimant’s wife, Alice, whose testimony was the subject of a stipulation. 

The claimant, age 45 (D.O.B December 21, 1968), entered the courtroom

swinging a cane. He has a high school education and has worked manual labor jobs

since the age of eight years old (sharecropper, groundskeeper, maintenance,

concrete crew and signage).

The claimant had worked for the respondent-employer for three months

before his injury on July 28, 2011. He was operating a 50-60 pound auger to install

a security fence. The auger got hung up and threw him to the ground (various

accounts say the auger hit steel, a tree root or a rock bed). He experienced upper

back and right shoulder pain and was taken to the emergency room (ER), however,

his employer never completed any accident forms or explained his change of

physician rights.

The claimant came under the care of Dr. Alexander, Dr. Southerland, Dr.

McCoy, Dr. Sprinkle and Dr. Schlessinger. The employer provided light duty which

the claimant described as just sitting in a chair but performing no work. After Dr.

Schlessinger released him to return to regular duty, he tried to work 2 or 3 days, but

was in too much pain to continue. Ms. Anderson, the human resources manager,

told him the workers’ compensation case was over and helped him apply for long

term disability. 

The claimant went to Drs. Crowell (Karen and Bernard). After an MRI scan,

surgical fusion was performed and the claimant was rated at 13% to the neck and

back. The claimant said the surgery was helpful but he remains symptomatic. 
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The claimant now draws Social Security Disability benefits. He said his

symptoms fluctuate with the weather. Because he can’t turn his head, he no longer

drives. His injury also prevents him from lifting weights or hunting. He has

numbness in his hand which he attributes to his neck injury. Dr. Keith Morris

prescribes medication for his stomach.

MEDICAL EVIDENCE

In the past, the claimant was given conflicting information about a diagnosis

of thoracic scoliosis. 

The ER records after the accident discuss complaints of pain in the

abdomen, neck, back, and shoulders. Testing revealed multilevel degenerative disc

disease and Schmorl’s nodes of the neck and back with a decrease in vertebral

heights at T7-T9. A July 28, 2011 report shows the claimant complaining of tingling

in his legs. Dr. Alexander diagnosed sprains and strains saying, “We cannot be for

certain if these are chronic or acute findings.” He referred the claimant to Dr.

Southerland to evaluate a ventral hernia. The claimant said he had no abdominal

bulge prior to the accident. 

Dr. Southerland diagnosed either a “muscle strain or a rectus sheath

hematoma” instead of a hernia. He ordered a CT scan on October 14, 2011 which

the radiologist interpreted as showing a small umbilical hernia but Dr. Southerland

diagnosed as “an area of muscle necrosis and fat replacement in the bilateral rectus

muscles.” He released the claimant on October 17, 2011 with no recommendation

for surgery. 

An MRI scan in September, 2011, showed multilevel degenerative disc

disease with bulging at C5-C7 and L1-L2. An October 25, 2011, bone scan of the

cervical, thoracic and lumbar spine was normal. 

Diagnostic testing revealed bilateral carpel tunnel syndrome which Dr.

Alexander described as an “incidental” finding in his report of September 13, 2011.
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A December 8, 2011, EMG/NCV study confirmed bilateral carpel tunnel syndrome

and bilateral ulnar neuropathy but no lumber or cervical radiculopathy. 

In October, 2011, the claimant came under the care of Dr. Sprinkle who

recommended conservative treatment and light duty (no lifting over 15 pounds, no

twisting, no prolonged sitting or standing). The claimant was released for regular

duty on November 1, 2011 after he declined trigger point injections. 

Dr. Sprinkle opined, “there is nothing to justify permanent work restrictions,

I think the pre-existing degenerative changes could aggravated (sic) by his work

injury.” (emphasis added)

Dr. Sclessinger summarized the claimant’s medical history in his report of

February 6, 2012. He diagnosed multilevel degenerative disc disease. Dr.

Schlessinger recommended injections, cervical traction and a TENS unit, but not

surgery.

In November, 2013, the claimant came under the care of Dr. Crowell. He was

diagnosed with cervical and lumbar degenerative disc disease with a collapse of the

disc spaces at C5-C7 and L1-L2 with osteophytes causing stenosis. Fusion surgery

on the neck was performed on February 1, 2013. Dr. Crowell assessed an

anatomical impairment rating of 13%.  As I interpret this, he combined the neck and

back to achieve the rating.

In his report of February 14, 2013, it is apparent Dr. Crowell was unaware of

the claimant’s carpel tunnel syndrome diagnosis or EMG/NCV results when he

thought the cervical degeneration was causing radiculopathy. 

Dr. Crowell’s letter of April 9, 2013 indicates the claimant’s condition was an

aggravation of a pre-existing condition however, he also said, “the extent of these

findings would not be related to the injury which he described.” I interpret this to

mean that the injury is not the major cause of permanent impairment.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case involves a manual laborer with pre-existing carpal tunnel 

syndrome and degenerative disc disease of the neck.  After an accident at work, he

became symptomatic and developed an abdominal bulge.

Despite the claimant’s contentions regarding compensability, the

respondent’s have paid expenses associated with the neck, back, shoulders, carpal

tunnel and hernia.  Respondent’s are now questioning whether or not additional

treatment is reasonable and necessary and causally related.

As I interpret the medical records , the claimant suffers from multilevel

degenerative disc disease and osteophytes causing stenosis at C5-C7, T7-T9 and

L1-L2.  These are not acute injuries but chronic conditions.  A bone scan of the

spine was normal, showing no evidence of trauma.

The opinions of the physicians, Drs. Alexander, Sprinkle and Crowell, are

equivocal on the issue of an aggravation of a preexisting condition.  Dr. Alexander

said he wasn’t certain the spinal condition was chronic or acute.  Dr. Sprinkle opined

the injury “could” have aggravated the pre-existing condition while Dr. Crowell

thought the extent of the degenerative condition would not be related to the accident

described.  These opinions on the causal connection are not stated within a

reasonable degree of certainty and medical opinions that an event “could” cause an

injury are insufficient to establish causation.  Crudup Regal Ware Inc. 341 Ark 804,

20 SW3d 900 (2000). Frances v. Gaylord Container Corp., 341 Ark 527, 20 SW 3d

280 (2000).  

Even though the claimant complained of tingling and numbness, an

EMG/NCV ruled out radiculopathy from the neck or back.  Incidently, the claimant

was found to have bilateral carpal tunnel syndrome which no physician has causally

related to a traumatic accident.
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I find the Respondent’s provided adequate medical care for treatment of

temporary strains and sprains caused by the accident, but further treatment to the

neck and back to correct degenerative disc disease is not casually related. 

I find there is no medical evidence to support the contention that the claimant

developed bilateral CTS as a result of the accident.

I find that although the injury to the abdominal wall is compensable, no

further treatment has been recommended.

After reviewing the wage records, I find the correct comp rate to be

$289.00/$217.00 based on an average weekly wage of $433.09.  The claimant if

entitled to a late payment penalty on the compensation rate and directed to make

up the difference in past payments.

1. The Workers’ Compensation Commission has jurisdiction of this claim

in which the EEC relationship existed on July 28, 2011 at which time

the claimant sustained compensable injuries at a compensable rate

of $289.00/$217.00.

2. The claimant’s injuries were sprains and strains of the neck and back,

aggravating chronic pre-existing conditions for which the claimant has

received adequate care.  There is no evidence the claimant suffered

an acute injury from the accident that would require additional medical

treatment.

3. The claimant has failed to prove that he developed bilateral carpel

tunnel as a result of the accident.

4. The claimant has proven that the abdominal wall injury was

compensable, however, no further treatment has been recommended

for this condition.
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5. Because the employer did not follow procedure in filing an accident

report providing the claimant with an AR-N , treatment with Dr.’s

Crowell did not require the respondent’s permission.

6. The neck surgery to treat the effects of degenerative disc disease was

unreasonable, unnecessary and unrelated to the compensable sprain

and strain.  The respondents are not liable for medical expenses

associated with Dr. Crowell.

7. The claimant is not entitled to any additional Temporary Total

Disability benefits based on Dr. Schlesinger’s opinion.

8. George Ivory’s attorney lien has been satisfied.

9. If they have not already done so, the respondents are directed to pay

the court reporter, Celia Jamison’s, fees and expenses within thirty

(30) days of receipt of the bill.

This claim for additional benefits is respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


