
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NOS. G302108 & G103215

MAE WEAVER, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF CORRECTION,
EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION,
INSURANCE CARRIER RESPONDENT

OPINION FILED MAY 27, 2014

Hearing before Administrative Law Judge Barbara Webb on February 26, 2014, in
Little Rock, Pulaski County, Arkansas.  

Claimant represented by Mr. B. Norman Williamson, Attorney at Law, Little Rock,
Arkansas.  

Respondents represented by Mr. Robert H. Montgomery, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 26, 2014, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on November 5, 2013.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the November 5, 2013, Pre-hearing Order is made a part of the

hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order and as amended on the record are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

October 15, 2010, when the claimant contended she sustained a

compensable shoulder injury (G103215).

3.  The employer/employee/carrier relationship existed up until March of

2011 and at all other relevant periods of time when the claimant

contends she sustained a compensable neck injury (G302108).

4. Based on an average weekly wage of $773.33, the claimant would be

entitled to compensation rates of $516.00 for temporary total disability

benefits and $387.00 for permanent partial disability benefits.

 5. Claim No. G103215 has been the subject of a prior hearing and

opinions filed by this Administrative Law Judge on January 18, 2012,

by the Full Commission on May 14, 2012, and by the Court of

Appeals on March 6, 2013.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged 2011 neck injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. Controversion and attorney’s fees.

4. Statute of limitations.
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5. Res judicata.

6. Notice.

7. Costs.

8. All other issues are reserved.

The record consists of a one volume transcript of the February 26, 2014

hearing, consisting of the testimony of Mae Weaver, Deputy Warden Richard Ball,

Linda Corpier, and all documentary evidence consisting of Commission’s Exhibit

No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Medical Exhibits);

Respondents' Exhibit No. 1 (Amended Index of Medical Records Packet with

documentary exhibit); and Respondents’ Exhibit No. 2 (Form C).    I have also

incorporated by reference the one volume transcript of the October 20, 2011

hearing, and the  opinions filed by this Administrative Law Judge on January 18,

2012, by the Full Commission on May 14, 2012, and by the Court of Appeals on

March 6, 2013.  I have also blue-backed copies of the post-hearing briefs filed by

the claimant and the respondents on March 18, 2014, which are incorporated into

the record of this proceeding. 

CONTENTIONS

The claimant contends she experienced mild neck pain as a result of her job

duties at the Arkansas Department of Corrections.  She contends that in June of

2011, claimant’s physician discovered that claimant’s neck injury was severe and

required surgery.  Claimant requests payment of all medical expenses that resulted

from her on-the-job work injury.  Claimant contends that her neck pain was caused
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by a gradual injury resulting from six years of labor that put a significant amount of

stress on her neck.  Claimant further contends that her claim is not barred by the

statute of limitations.  She contends Arkansas law provides that the statute of

limitations does not run until the true extent of the injury manifests.  Although,

claimant experienced mild neck pain in 2007, she contends that she  was not aware

of the true extent of the injury until mid 2011 at the earliest and that she did not

become aware that the injury was caused by work-related activity until 2012 after

her surgery was performed.  Claimant contends that her claim is also not precluded

by her rotator cuff claim.  Claimant contends that the Respondents statement  that

“claimant indicated in her deposition that her neck and arm problems worsened

following the rotator cuff surgery” is inaccurate.  Claimant contends that she stated

that her arm numbness became worse after the surgery, but she did not indicate

that her neck pain became worse and that her rotator cuff claim was an unrelated

specific injury claim.  Claimant states that the Respondents contend that the

employer cannot be held liable for benefits that occurred prior to 2013 when

claimant filed a Form AR-C.   She contends that Arkansas law provides an

exception to the notice requirement where claimant had no knowledge that the

condition arose in and out of the course of employment and that she was not aware

that the injury was work related until after her surgery when her doctor commented

on the amount of wear and tear that gave rise to her neck condition.  Lastly claimant

contends that she has agreed to pay back fees owed for her previous workers’

compensation claim in installments.
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The respondents contend that the claimant cannot prove by a preponderance

of the evidence that she sustained a compensable neck injury while employed by

the respondent.  Respondents contend that the claimant’s last day to work for

respondent was March 31, 2011.  Respondents further contend that the claimant

has pursued one claim, AWCC No. G103215, already against the respondent

employer and that there appear to be overlapping issues from that prior claim and

the instant claim.  The respondent would request that the hearing transcript and ALJ

and Full Commission Opinions from AWCC Claim No. G103215 be incorporated by

reference into the instant claim.  The respondents contend that: 

1.  The claimant first noticed problems and symptomology with her neck and

cervical spine in 2007.  This claim was filed in 2013 and is time barred by the

applicable statute of limitations.

2.  The claimant has indicated in her deposition that her neck and arm

problems worsened following rotator cuff surgery she underwent in 2011.  The

shoulder and rotator cuff surgery were issues litigated in AWCC No. G103215 and

were found to be not compensable.  The respondents contend that the claimant’s

neck injury and/or complaints are non-compensable consequences of the litigated

shoulder injury.  The issues currently before the Commission have previously been

litigated and are now res judicata.

3.  The claimant has indicated that she did not give any notice of any alleged

neck or cervical spine injury to her employer until 2013 when she filed a Form AR-C

with the Arkansas Workers’ Compensation Commission.  The respondents would
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contend that they cannot be held responsible for any benefits or expenses incurred

prior to the time they received notice of this claim.

4.  The Arkansas Court of Appeals has issued a Mandate indicating that the

claimant owes the respondents $168.00 for brief costs as a result of the claimant’s

appeal of AWCC No. G103215.   To date, these costs remain unpaid by the

claimant.  Respondents request the assistance of the Commission in securing

payment of these costs.  

PRIOR PROCEEDING

In the prior proceeding, the claimant contended that prior to her shoulder

injury in October of 2010, her job duties required her to lift heavy bags filled with

weapons.   She contended that she lifted a bag filled with guns and felt a pop in her

right shoulder.  Alternatively, the claimant contends that she sustained an

aggravation of her 2009 shoulder injury. The respondents contended that the

claimant could not prove by a preponderance of the credible evidence, that she

sustained a compensable injury on or about October 15, 2010.  After consideration

of the evidence, this Administrative Law Judge determined that the claimant had

failed to prove by a preponderance of the evidence that she sustained a

compensable injury on or about October 15, 2010, based on the medical records

offered in the case.   The Opinion was affirmed by both the Arkansas Workers’

Compensation Commission and the Arkansas Court of Appeals.
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STATEMENT OF CASE

The claimant, Mae Weaver, testified that she was employed  by the Arkansas

Department of Correction as a Correctional Officer at Brickey, Arkansas, from 2006

until March 31, 2011.  She testified that her work activity required constant use of

her neck and upper body and that she began experiencing mild neck pain and

discomfort in 2007.  She underwent rotator cuff surgery in May of 2011, and cervical

spine surgery in July of 2012.  She filed her claim that she had suffered a gradual

onset neck injury in March of 2013, two years after her last date of work. At the

hearing, claimant testified that she had not reported any neck injuries or symptoms

to her supervisors at ADC until she filed her claim in March of 2013.  She testified

that she had filed the claim after her doctor told her that she had “wear and tear” in

her neck that was caused in part by her work related activity.

DISCUSSION

Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.  An injury is “accidental” only if it is caused by a
specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If
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claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied. 

III.  STATUTE OF LIMITATIONS

Ark. Code Ann.  § 11-9-702 (a)(1) provides that, 

A claim for compensation for disability on account of
injury, other that an occupational disease and
occupational infection, shall be barred unless filed with
the Workers’ Compensation Commission within two (2)
years from the date of the compensable injury. 

In Pina v. Wal-mart Stores, Inc., the Arkansas Court of Appeals addressed

the issue of whether a gradual onset claim was barred by the statute of limitations.

19 Ark. App. 77, 208 S.W.3d 236 (2005).   Pina argued that her claim filed in April

of 2002 was not barred because she did not become aware of her diagnosis until

January of 2002 and was not aware of that her injury was work-related until October

of 2001.  The Court rejected Pina’s argument noting that “a claimant’s awareness

that her injury is causally related to the working environment is not an element of the

inquiry.” Id.  The Court noted that Pina had been diagnosed by another doctor with

carpal tunnel one year earlier and medical records revealed that Pina had

complained of numbness in her hands and wrists to her supervisor in 1999.  Finding

that the claimant’s injury became apparent to her by at least October 1999, the

Court found that the claim was barred by the statute of limitations.  Id. 

In Chambers v. International Paper Co., 56 Ark. App. 90, 938 S.W.2d 861

(1997), the Arkansas Court of Appeals held that the claimant’s asbestosis claim was
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barred by the applicable statute of limitations.  Chambers argued that the statute of

limitations in a latent disease case involving exposure to asbestos begins to run

from the date of an informed diagnosis of an asbestos-related disease.  He argued

that his claim was not time-barred in light of a statutory exception set out in Ark.

Code Ann. § 11-9-701, which provides that failure of the employee to give the

employer notice does not bar the claim if the employer had knowledge of the injury,

if the employee had no knowledge that the condition or disease arose out of and in

the course of the employment, or if there is another satisfactory reason the notice

could not be given.  The Court rejected the claimant’s argument on the basis that

the statutory exception only serves to excuse the employee’s failure to notify the

employer of an injury and has no direct application to the failure to timely file a

claim.  Id.  The Court also found that the claimant knew or should of known of his

condition in light of several medical evaluations that documented his lung condition.

The Court noted that he did not return to work after May 16, 1990, the day of his last

possible injurious exposure to asbestos and claim was filed nearly six weeks after

the three-year statute of limitation had expired.  Id.

In Smith v. Aluminum Company of America, the Arkansas Court of Appeals

rejected the claimant’s argument in a hearing loss case that the statute of limitations

did not begin to run until the injury becomes apparent and the claimant knows or,

by the exercise of reasonable diligence, should discover the causal connection

between the injury and his employment.  78 Ark. App. 15, 76 S.W.3d 909 (2002).

The claimant argued that the limitations period was tolled because although he was
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aware of his hearing loss more than two years before he filed his claim, he was not

aware of the fact that it was work-related.  Id.  The Court held that the Arkansas

Supreme Court decision in Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d151 (1999) was controlling precedent. 78 Ark. App. 15, 76 S.W.3d 909

(2002). The Court observed that the only pertinent inquiry was when the hearing

loss became apparent to the claimant and that the claimant’s awareness that his

hearing loss is causally related to the work environment was not announced as an

element of the inquiry. Id.  In Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989

S.W.2d151 (1999), the Supreme Court of Arkansas held that the statute of

limitations commences when the injury becomes apparent and the claimant suffers

a loss of earnings on account of the injury. 

In the instant case, Weaver began having neck complaints in 2007 for which

she sought medical treatment.  However, she did not file her claim until March of

2013.  Moreover, the claimant had previously pursued a claim for a shoulder injury

based on similar facts which was denied by the Commission and the Court of

Appeals.  Therefore, I find that the instant claim which was filed in March of 2013,

is barred by the statute of limitations.  I would note that the claimant has argued that

she did not become aware that her neck problems were work-related until her

doctor told her that they were from “wear and tear”.  As noted in Smith, the timing

of the claimant’s awareness that her condition may be work-related is not part of the

inquiry of when the statute of limitations begins to run.   
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Because I have ruled that the preponderance of the evidence shows the

claim is barred by the statute of limitations, it is not necessary for me to address  the

remaining issues in this case. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee/carrier relationship existed on or

about October 15, 2010, when the claimant contended she

sustained a compensable shoulder injury (G103215).

2. The employer/employee/carrier relationship existed up until

March of 2011 and at all other relevant periods of time when

the claimant contends she sustained a compensable neck

injury (G302108).

3. Based on an average weekly wage of $773.33, the claimant

would be entitled to compensation rates of $516.00 for

temporary total disability benefits and $387.00 for permanent

partial disability benefits.

4. Claim No. G103215 has been the subject of a prior hearing

and opinions filed by this Administrative Law Judge on January

18, 2012, by the Full Commission on May 14, 2012, and by the

Court of Appeals on March 6, 2013. The Arkansas Workers’

Compensation Commission has jurisdiction of this claim.

5. The claimant has failed to establish by a preponderance of the

evidence the elements of a compensable injury under the
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Arkansas Workers’ Compensation Act in that her March 2013

claim is barred by the applicable statute of limitations.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                         
BARBARA WEBB
Administrative Law Judge


