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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On September 16, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

In addition to the stipulations reflected in the Pre-hearing Order, the parties further

stipulated that the claimant was paid temporary total disability benefits through January 8, 2013;

that he had three (3) surgeries, to include a total hip replacement, and that he received a return-to-

work recommendation on October 9, 2013; and that Blue Cross, his healthcare carrier, has paid
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the majority of the medical bills. 

The testimony of Gary W. Warren, coupled with the July 15, 2013, deposition testimony

of Dr. Eric Metz, and the July 30, 2013, deposition testimony of Dr. Patrick Toy, along with

medical reports and other documents comprise the record in this claim. 

STATEMENT OF THE CASE

Gary W. Warren, the claimant, with a date of birth of October 1, 1961, is a high school 

graduate, who resides in Newbern, Tennessee.  The claimant has been a long-haul truck driver

since 1998.  The claimant commenced his employment with respondent on January 31, 2012. 

In describing the condition of his health prior to November 5, 2012, the testimony of the

claimant reflects:

     I was healthy.  I was doing fine.  I was driving three thousand
miles a week and didn’t have any problems. (T. 9).

Other than diabetes, the claimant denied having any physical limitations that caused him to see a

doctor on a regular basis before November 2012.  The testimony of the claimant reflects that his

diabetes was kept under control with medication.  

The claimant worked continuously for respondent as an over-the-road long-haul truck

driver from January 31, 2012, until November 5, 2012, noting that he mostly traveled in the

Northeast.  On November 5, 2012, the claimant was in Rossville, Ohio.  In describing his

activities at approximately 5:00 a.m. on November 5, 2012, the claimant’s testimony reflects:

     I was unloading at a place.  They said - - they’d come up there
and give me my paperwork and said they shut the doors.  I wanted
to get out and make sure.  I didn’t want to get on the road with my
doors flopping around, and I stepped out of truck, my left foot got
hung up and my right foot went down, and I felt something pop. 
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     It was in my right groin.

     I said a few words I shouldn’t have.  I had to pull myself back
up in the truck; so, I could get my foot unhooked. (T.10-11).

The claimant noted that it was “extremely painful”, and felt like “somebody kicked” him.  The

claimant added, “I felt my groin just burning”. (T. 11).   

The testimony of the claimant reflects that at the time of the accident he was in the

process of leaving the terminal.  The claimant added:

     I had to catch my breath.  It brought tears to my eyes. 

     I went back and checked the doors, and I sat back there for a
few minutes, and I had to walk hand-to-hand up on the trailer door
getting back to the truck.  (T. 11-12).  

The claimant explained that he had difficulty walking.  After checking the trailer door and

returning to his vehicle, the claimant continued on with his route.  The claimant testified:

     I had another delivery down in the southern part of Ohio.  I
went down there and it took me about five minutes to get out of the
truck. (T. 12). 

The claimant acknowledged that he did not make an effort to contact respondent to let them

know what was going on at the time of incident, but did do so that afternoon or that evening:

     I told them when I had stepped out of the truck my foot got
hung.  He thought I was just sick.  And I said, “I’m not sick.  I
mean, I don’t know if I just pulled something or what it was; it felt
just like a pulled muscle.” (T. 13).

The claimant provided a description of the mechanic of the November 5, 2012, accident,

noting the location of his left foot:

     It’s called grates.  It looks like an egg crate on the side of the
truck where the steps are.  They’re made out of metal.  The shoes I
had on stuck down in one of the grates, and when I stepped off, it
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didn’t slide off, it stuck down in it. (T. 13).

The claimant testified that while his left foot was stuck in the grate, his right foot fell about three

and a half feet, eventually hitting the ground.   The claimant added:

     And when it hit the ground, it kind of slid a little bit.  I had to
kind of hobble back up to the bar on the door to pull myself back
up with my foot. (T. 13). 

The claimant offered that he “pretty much” did a split maneuver during the accident.  

The claimant’s testimony reflect that he first sought medical treatment in connection with

the complaints growing out of the November 5, 2012, incident, on November 6, 2012, at NEA

Clinic in Jonesboro, Arkansas.  The claimant confirmed that the history contained in the

November 6, 2012, clinic notes was provided by him and contains a description of the events on

the morning of November 5, 2012.  The claimant maintains the constant sharp pain from the

accident progressively worsened until he was seen at NEA Clinic on November 6, 2012.  The

claimant offered that it was all he could do to walk:

     I more or less took a step with my left foot and I pretty much
had to drag my right leg. (T. 15).

The claimant was seen on November 8, 2012, by Dr. William Tanner, his primary care

physician.  The claimant testified that while respondent sent him to the first doctor that he saw in

Jonesboro at NEA Clinic, he went to Dr. Turner on his own because he “couldn’t stand the pain

any longer”. (T. 15).  The claimant did not follow up with anyone else in Jonesboro after the

November 6, 2012, NEA Clinic visit.

The testimony of the claimant reflects that most of the treatment associated with

complaints from the November 6, 2012, injury was had under the care of Dr. Metz, in Dyersburg,
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Tennessee.  The claimant offered that from the day after the accident until the time he saw Dr.

Metz, his symptoms continued to progressively worsen.  The claimant was taken off work by the

doctor at NEA Clinic at the time of the November 6, 2012, visit, and has not worked since.

The claimant was paid temporary total disability by respondent from November 6, 2012,

until January 8, 2013.  Respondent also paid some of the medical bills incurred by the claimant. 

The claimant’s other medical bills were paid either by the claimant or his health care carrier.  The

claimant noted that the healthcare carrier probably paid 30% of the incurred medical bills. 

The claimant denies that he suffered any other accidents of any sort that affected his right

hip between November 5, 2012, and the date of the hearing.  The claimant maintains that he has

hurt constantly since the November 5, 2012, incident, with no intervening period of time where

was totally pain free with respect to his right hip.  

The claimant has undergone three (3) surgeries in connection with the treatment of his

right hip complaint, to include a total hip replacement, which was performed on May 2, 2013, by

Dr. Toy.  In addition to the doctor at NEA Clinic, Dr. Metz, and Dr. Toy, the claimant testified

that he has been treated by Dr. Threadgill, in Memphis, Tennessee, in connection with

complaints growing out of the November 5, 2012, incident.  The claimant explained that Dr.

Threadgill is a disease doctor.  The testimony of the claimant reflects that at one point it was

thought that he had a cancerous growth in the right hip:

     That’s what they thought at first, but when Dr. Toy took it out
in January, he said there was no cancer at all. (T. 18).

The claimant acknowledged that he has recently been released to return to work.  The

testimony of the claimant reflects that if he can pass the DOT physical examination, he has a job
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that he hopes to go to.  The claimant’s DOT card expired October 31, 2013.  The claimant

offered:

     A lot of places, when you go to work for them, they want to
send you to their doctor.  They won’t accept the care you already
have; they want to go to their doctor and do it. (T. 19). 

The claimant testified that when he went to work for respondent, he was required to have a DOT

physical by same which was paid for by same at the NEA Clinic. 

During cross-examination, the claimant acknowledged that prior to working for

respondent he had two (2) previous work-related injuries for which he received compensation

benefits.  In 2009, while working for Sisbro the claimant injured his right shoulder.  In 2010,

while working for Alloy Exchange the claimant re-injured his right shoulder.  The claimant

underwent right shoulder surgery on both claims and settled both claims.  The testimony of the

claimant reflects that one of the right shoulder claims was in Illinois and one was in Tennessee.

The testimony of the claimant reflects that following the incident in Rossville, Ohio,

which he thought was a groin injury, he completed his route to Kentucky on November 5, 2012. 

The claimant offered regarding the afore:

     That’s where I stopped for the night, in Kentucky, because I
couldn’t drive anymore.  I couldn’t stand the pain. (T. 22).

The claimant reported to the dispatcher that same night.  

The claimant confirmed that when he went to the doctor at NEA Clinic on November 6,

2012, he was diagnosed with a groin and right quadriceps pull, and taken off work.  The

claimant’s testimony reflects that due to the increasing pain from the accident he went to his

primary care physician, Dr. Turner, on his own without contacting respondent.  The testimony of
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the claimant reflects that he was referred by Dr. Turner to Dr. Metz, and Dr. Metz referred him

over to Dr. Toy.  The claimant confirmed that the reason he was sent to Dr. Toy by Dr. Metz was

because, originally, they thought there was a possible cancer involved.  The claimant offered

regarding his decision to go to Dr. Turner for treatment:

     I called them that Monday morning and told them where I was
going, an they said, “That’s fine.” 

     They [respondent] never did really come out and say yes or no. 

     I told them [respondent], and they said, “Let us know about
what he says.” (T. 24).

The testimony of the claimant reflects that while he did not have any prior right hip

problems before November 5, 2012, he did have a pulled muscle in his low back for which he

had gone to Dr. Turner a few times for treatment.  The claimant further offered that in October

2012 he had a urinary tract infection, based on what Dr. Turner relayed to him.  The claimant

testified that he relayed the history of the urinary tract infection to Dr. Toy at his first visit. 

During further direct examination, the claimant elaborated on his reasoning for going to

Dr. Turner after the November 6, 2012, NEA Clinic visit:

     I couldn’t stand the pain anymore.  I couldn’t sleep, I couldn’t
walk across the floor to get anything to eat, they had to bring me
my food, because I couldn’t walk into the kitchen to eat. (T. 26).

The claimant testified that Dyersburg, Tennessee is approximately ten (10) miles from Newbern,

Tennessee, where he lives.  The claimant offered:

     Yes.  My house to their terminal [respondent] is a hundred and
seven miles.  It’s probably eight miles or thirteen miles to Dr.
Turner’s office. (T. 26).

The claimant testified that he contacted Seth, the dispatcher at respondent, before he went to see
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Dr. Turner on November 8, 2012:

     All he told me is, “Let me know what the doctor said.”  Those
were his exact words. (T. 27)

The testimony of the claimant reflects that he followed up with respondent after seeing

Dr. Turner.  The claimant testified that he also provided the information from Dr. Metz to

respondent.  Regarding the afore, the claimant testified that he called respondent and spoke to

Fred Frasier, the Safety Manager:

     I told him, I said, “They took me off work.”  They said,
“There’s something wrong.”  And they said, “They’re going to
send me to an orthopedic doctor,” and I said, “When I find out
something more I’ll let you know.” (T. 28).

The claimant maintains that he was never directed by respondent at any point after the above to a

specific doctor he should see. The claimant recalled having an MRI suggested by Dr. Metz in

December 2012, which showed a problem.  

The claimant expressed reservations about whether he could go back to the over-the-road

type work:

     I’m not sure.  I’ve got a scar on my right buttock.  This right up
here and over here gets sore. (T. 29).

Further, the claimant testified that he is unsure if he will be able to pass the DOT physical:

     Because you’ve got to stand on one leg.  My right leg will not
hold me. (T. 29).

The claimant explained that the potential pending job is a driving job:

     Yes.  I’ll just be running what is called the southeast region, I’ll
be running the southeast states.  So, I won’t be going up north
anymore. (T. 29).

The testimony of Dr. Eric Brandon Metz was obtained by deposition on July 15, 2013,
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and included as a part of the record as Joint Exhibit #1.   Dr. Metz practiced as an orthopedic

surgeon in Dyersburg, Tennessee.  Dr. Metz first evaluated the claimant on November 13, 2012,

for groin and right hip problems, pursuant to a referral of Dr. William Turner.  The claimant was

referred for an orthopedic evaluation as a result of a November 5, 2012, fall from a truck.

Dr. Metz’s testimony reflects that he was not provided any of the claimant’s medical

reports before the claimant’s November 13, 2012, visit, however he may have had access to them

following the visit.  Dr. Metz testified that he was not aware of the claimant having a history of

low back and groin pain prior to November 2012.  While Dr. Metz testified that he was aware of

the claimant’s history of uncontrolled diabetes mellitus, he was not aware of a history of

hyperlipidemia or of him having a urinary tract infection in October 2012.  

During the deposition Dr. Metz was provided with copies of reports of Dr. Turner

regarding the claimant.  The February 17, 2010, report of Dr. Turner reflects that the claimant

presented with a chief complaint of low back pain that was radiating into the groin areas at least

for the past week.   X-rays of the claimant’s groin and lower lumbar spine, performed during the

February 17, 2010, visit disclosed evidence of minimal degenerative changes to the lumbar spine. 

 A June 29, 2012, report of Dr. Turner regarding the claimant reflect the claimant presenting for

medication refill.  Dr. Metz read the June 29, 2012, report of Dr. Turner regarding the claimant:

     It says, Follow up for insulin dependent diabetes mellitus;
stable.  And it says, follow up for hypertension, follow up for
hyperlipidemia, an I ‘m not familiar with the “ZNX”, but follow up
for depression. 
(JX #1, p. 12-13). 

Dr. Metz offered that as far as his recollection, “hyperlipoproteinemia” is a blood disorder.  

The testimony of Dr. Metz reflects that he was not provided a copy of the claimant’s
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initial November 6, 2012, treatment report from the physician at NEA Clinic in Jonesboro.   Dr.

Metz testified that the November 8, 2012, report of Dr. Turner reflects that the claimant was

presenting with follow-up complaints of his November 5, 2012, accident.  According to the

history of present illness, the claimant reported having been seen by the local emergency room at

Dyersburg Regional Medical Center, and was given an prescription for “Oxy” was but still in

pain.   Dr. Turner’s assessment of the claimant during the November 8, 2012, visit was that of

lower back pain. 

The claimant was initially seen by Dr. Metz on November 13, 2012, pursuant to a referral

of Dr. Turner.  The November 13, 2012, report of Dr. Metz regarding the claimant reflects that

the claimant presented with the chief complaint of right groin and buttock pain since November

5, 2012.  Dr. Metz’s assessment of the claimant complaints were right hip pain, right quadriceps,

groin, and hamstring pain.  Dr. Metz testified regarding his recommendation to the claimant as a

result of his evaluation of November 13, 2012:

     Patient was - - according to my records, patient was informed to
rest for the next week before starting physical therapy, to continue
to use assisted devices or a walker as needed.
     He was to contact the office if there were any further problems. 
He was to continue to - - using his - - using ice.  Apparently, we
answered his questions to his satisfaction, and we were allowing
him to weight bear as tolerated.

*          *          *

     Oh, yes.  So, we prescribed him Flexeril and the Hydrocodone
Acetaminophen combination. (JX #1, p. 19-20). 

Dr. Metz offered regarding the claimant’s previous visit to the emergency room five (5) days

earlier:
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     The patient did say that he was seen at the DRC emergency
department as indicated under previous test and diagnostic
procedures.

     Where it says, location where the x-ray was performed, DRC. 
(JX #1, p. 21). 

The claimant was next seen by Dr. Metz on December 4, 2012.  At the time of the afore

the claimant was continuing to complain of right groin pain with active use of the hip

musculature.  As a consequence of the afore, Dr. Metz recommended that the claimant have a

pelvis MRI, which was performed on December 13, 2012.  Following the MRI, Dr. Metz visited

with the claimant on December 14, 2012, during which time Dr. Metz had an opportunity to talk

with the claimant and the radiologist.  Dr. Metz elaborated on his assessment of the claimant’s

complaint:

     Osteoporosis is a weakening of the bone, and I haven’t had - - I
would need to refresh my memory on exactly what it was, which at
the time I read this report, I went back and reviewed what that
meant, but other than a transient - - which is not a chronic
condition but a transient condition, it’s fairly self-explanatory. 
Transient, softening of the bone. (JX #1, p. 25-26). 

Dr. Metz acknowledged that there are many different causes of that specific condition. 

Dr. Metz continued:

     AVN stands for avascular necrosis.

     Avascular necrosis also has multiple causes, but it normally
boils down to loss of blood circulation to a particular bone, in this
case, a bone in the hip. 

     Anything that can cause a disruption of the blood supply to a
bone.  I mean, it could be sickle cell anemia.  It could be a clotting
disorder that the patient has inherently.  It could be trauma.  That’s
not an exhaustive list, and I couldn’t come up with one off the top
of my head. (JX #1, p. 25-26).
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Dr. Metz explained that “neoplasm” in most common language would be considered cancer. 

Finally, Dr. Metz testified that osteomyelitis is an infection of the bone, a condition caused by

bacterial, fungal, or viral causes.  Dr. Metz agreed that diabetics are often susceptible to the afore

condition.

Dr. Metz acknowledged in his assessment he noted that the claimant’s history was non

consistent for an infection process:

     I said that his history is not significant for an infectious process,
because he had not reported any recent illness, no penetrating
trauma, no fevers, no chills, no erythema, and he was still able to
bear weight on that hip. (JX #1, p. 27).

Dr. Metz offered that the fact that the claimant reported having a urinary tract infection in

October 2012, would influence his decision-making process. (JX #1,p. 29).  

Dr. Metz testified that he had a January 2, 2013, telephone conversation with the adjuster,

Arlette Williams, who was handling the claimant’s claim.  Dr. Metz typed a note following the

afore conversation in which he relayed that it was his opinion that the claimant sustained a

traumatic sprain/strain to the right hip during the fall, which might have caused a tear in the joint

capsule resulting in some intra-articular bleeding.  The January 2, 2013, telephonic note also

posited other possibilities with respect to the claimant’s complaint.  Dr. Metz testified that as of

the January 2, 2013, note, he did not feel that the claimant’s complaint represented a neoplastic

process that was coincidentally identified during the work up for right hip strain or sprain. 

While concurring that in order for him to make a specific opinion as to what the actual

cause of the claimant’s complaint was would require at least partial speculation, Dr. Metz’s

testimony reflects:
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     At that point, yes, but the definitive way to answer that would
be to actually surgically look at the tissue. (JX #1, p. 32).

As to whether Dr. Toy, who actually performed surgery, would be in the best position to

answer whether or not the claimant complaint was caused by the incident in November of 2012,

Dr. Metz testified:

     He would be able to - - the tissue that was obtained, would
either be neoplastic or infected, but the examination of that tissue
is what actually would give the definitive diagnosis. 

     That would give - - I mean, it would give the diagnosis.  Until
that point, everything is - - it could be this, it could that. (JX #1,p.
32-33).

Regarding the status of what was wrong with the claimant as of the time he wrote the January 2,

2013, note, Dr. Metz, testified:

     Yes.  There were some diagnoses - - there was some diagnoses
that were more highly probable, and there were other diagnoses
that were less probable.
     As with any good clinician, one has to keep a list of differential
diagnoses and reorganize those and re-prioritize those as new
information becomes available.

     On January 2nd, I thought infection. (JX #1, p. 33). 

As of the date of his deposition, Dr Metz testified that his opinion had not changed. 

Dr. Metz testified that he had not had an opportunity to review Dr. Toy’s notes regarding

the claimant.  Dr. Metz agrees that as of the January 9, 2013, note of Dr. Toy, it was his opinion

that the MRI was actually consistent more with osteomyelitis than anything else.  As to whether

he concurred with the opinion of Dr. Toy, Dr. Metz’s testimony reflects:

    Well, as I stated before, I discussed the MRI results with the
radiologist, and we had our working differential which included
osteomyelitis but also some other things. (JX #1, p. 35). 
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Dr. Metz was questioned regarding the contents of January 22, 2013, note authored by the nurse

of Dr. Toy regarding the claimant.  The afore note reflects, in pertinent part:

.      .     .  At first primary treated as a hip strain, but obviously,
more began to make itself evident and thus the referral to Dr. Toy,
orthopaedic oncologist.  Mr. Warren had an infected right hip,
surgery to debride, remove the right femoral head and place a
cement spacer was done 01/21/2013.  I don’t think this could be
considered work comp.   .   . (EX 1).

Responsive to the above, Dr. Metz relayed his disagreement with same:

     Yeah, I guess I - - I do have a problem with it.

     As I stated on my note on January 2nd, as far as my clinical
judgement and investigation to that point, the evidence that I could
gather regarding the patient’s course of his hip problem, was as I
laid out in that note.
     Had he not sustained the injury while stepping off of his truck,
he likely would not have developed the problem that he had. 
(JX #1, p. 36-37).

Even taking into consideration the knowledge of the claimant’s urinary tract infection the month

prior to the November 5, 2012, work  accident, which he was not aware of at the time of his

January 2, 2013, Dr. Metz testified:

     Well, but I did say, if he had bacteremia at that point, which I
may not have know that at that point if he did, but if he did and he
sustained injury, as I said it in the note, then that could have led to
his condition. (JX #1, p. 37). 

Dr. Metz offered, in terms of disclosure of the medical history provided by the patient:

     But in times of pain or in times when - - maybe in a specialist’s
office, patients may not remember information or may not
understand that certain information is clinically relevant to their
current condition, because they’re not medically trained.  They
don’t know that a urinary tract infection may actually shed some
light on what is happening with their hip.
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     Because to them it’s not related. (JX #1, p. 39). 

Dr. Metz previously responded in the affirmative to a written soliciting his opinion

regarding the nexus to his treatment of the claimant’s right hip complaint and the November 5,

2012, work-related right hip strain. (EX 1).  In questioning regarding the afore document, the

deposition of Dr. Metz reflects:

Q.      So my question is, if you had to answer that question
specifically to say, can you say within 51-percent probability
without relying on speculation whatsoever, that his need for actual
hip replacement surgery, the surgeries that he went to, is
specifically related to the November 5th, 2012 trauma as opposed to
his preexisting diabetes, and other conditions that could have led to
it, could you state that?

A      Yes.
Q.      Okay, and on what basis?
A.      He - - adults don’t get septic hips.  Init - -and that’s why initially I thought this

was a neoplasm and why I sent him to Dr. Toy.  Dr. Toy is not a specialist in
infected hips nor is - - to my knowledge, he’s a specialist in total joint
reconstruction for degenerative or infected purposes.
     He is - - according to what I can find out on his bio, his
speciality is cancer neoplasm.  That was initially what the
radiologist and I thought was happening with Mr. Warren based on
his MRI initially.
     The reason why that was at the top of our differential is
because, unless there is some sort of extenuating circumstances in
an adult, you just don’t see - - I mean, it’s rare, that you get a septic
hip.
     Now, pediatrics it happens.  And if that was a pediatrics case,
that would be at the top of the differential, but in Mr. Warren’s
case, that was not at the top of the differential.  In a smoker with
his history, neoplasm was at the top of the differential.
     Now, as we investigated his case and realized that, yes, this
looked like a septic hip, one has to consider how an adult gets a
septic hip.  And in my phone conversation not on January 2nd, I
included some of the things that may cause that penetrating trauma,
that kind of thing, but I spent a lot of time thinking clinically how
could an adult get a septic hip. 
     Mr. Warren, in my opinion, with at least 51-percent probability,
based on the information presented to me, Mr. Warren sustained a
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tear in his - - the joint capsule in his hip.  He bled into that hip joint
capsule.  That hip - - that blood that bed [bled] into that joint
capsule, had bacteria in it which seeded that joint space with
infection, and that led to his infected hip. (JX. #1, p. 42-44).

Dr. Metz attributed the passage of time and a lot of pondering about the claimant’s condition to

change his opinion to a definitive response, from that offered in his January 2, 2013, telephone

note, adding:

     Objectively, going back and reviewing literature in the time that
has passed. (JX #1, p. 44).

During further questioning, Dr. Metz addressed the causation factor with respect to the

claimant’s condition before and after the November 5, 2012, work accident:

     Yes.  But, again, the anatomy for the hip - - and this is why hip
infections happen in kids and not adults.  The blood supply to the
hip is different in an adult than it is in a kid.  You can get a septic
hip - - you can get a septic joint in children, via normal blood
supply to those areas, okay.
     And that’s why septic joints happen in children with open
growth plates more commonly than adults, because adults growth
plates are closed, and the blood supply is different.
     So, you cannot get a septic - - you can’t get a septic hip in an
adult via normal blood supply. (JX. #1, p. 46-47).

The testimony of Dr. Metz reflects regarding the possible causes of a septic hip in an adult:

     As I said, penetrating trauma.  In this case, I believe he had a
torn capsule that bled into that area, right, not a normal blood flow.

     So, that’s - - those are - - those are two ways to get a septic hip
in an adult.

     But a normal blood supply without any inoculating event, it - -
it just isn’t - - an extremely rare incident where an adult would
have a septic hip without an inciting trauma. (JX #1, p. 47).

Elaborating on “inoculating event”, Dr. Metz testified:
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     Like a penetrating trauma or somebody squirting bacteria into
that joint or if he had surgery, and then, you know, there was some
bacteria on an instrument that inoculated or introduced the bacteria
into the hip, because, again, that - - the hip capsule in an adult is
more protected than it is in a child.
     So, again, using that comparison, if it was a child, it’s a totally
different scenario.  And most of the literature that I’ve reviewed, in
the time that I have treated Mr. Warren, speaks about children and
septic joints - - septic hip joints in children, because an adult septic
hip is such a rear event from - - septic - - adult septic hip from - -
without an inoculating event, I mean, what they would call just a
spontaneous septic hip. (JX #1, p. 47-48).

Dr. Metz discounted the presence of an infection in the body leading to the type of infection into

the blood similar to that of the claimant:

     Not into the hip, because the blood supply is different in an
adult that it is a child.  It would be more likely in a diabetic to have
a septic knee joint.  That would be much more likely than a septic
hip joint. 
(JX #1, p. 48).

Dr. Metz characterized the possibility of an adult with a long history of poorly controlled

diabetes having a septic hip, “extremely rare” though within the realm of possibility. (JX #1, p.

49). 

During cross examination, Dr. Metz confirmed that the claimant was diagnosed with a

septic condition in his right hip; that in order for the septic condition to set up in most adults

requires an abnormal blood flow; and that the only event that he has been made aware of that

might be sufficient to cause an abnormal blood flow in the claimant’s condition is the November

5, 2012, work accident.  The testimony of Dr. Metz reflects regarding the 51 % probability of the

cause of the need for the claimant’s right hip treatment:

     Yes, I - - yes, with at least a 51-percent probability, I am
comfortable stating that. (JX #1, p. 50).
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Dr. Metz’s testimony reflects that he noticed from the notes of Dr. Toy that neoplasm was

ruled out as a diagnosis of the claimant’s complaint, explaining:

     Well, as I said before, Dr. Toy is an orthopedic oncologist.  His
area of expertise is cancer of the bone in laymen’s terms.  And
that’s why I sent Mr. Warren there, and if Dr. Toy ruled that out
and found the actual cause of the problem, then that’s what I sent
him there for. (JX #1, p. 51).

Dr. Toy included in his notes an assessment of septic right hip regarding the claimant.  

Dr. Metz explained that osteomyelitis is an infection of the bone, which is consistent with

his opinion previously provided regarding the claimant:

     Yes.  The infection of the bone would follow the septic - -
septic hip condition, yes. (JX. #1, p. 51). 

Dr. Metz confirmed that the diagnosis of osteomyelitis would be a natural consequence of the

septic hip which resulted from the November 5, 2012, trauma sustained by the claimant.  Dr.

Metz offered:

     In my opinion, that’s the most likely scenario, and that’s after
several months now of Mr. Warren’s case being on my mind.   

     Yes.  I, as any clinician who cares about their patients, if you
have a patient that has a problem as bad as Mr. Warren, you just
can’t help but think about it. (JX #1, p. 52). 

Dr. Metz last saw the claimant during the December 14, 2012, visit.  While confirming

that he did not see the claimant or any additional medical reports after the December 14, 2012,

visit, Dr. Metz testified:

     No official reports, correct.  I had spoken with Dr. Toy, and
Gary Warren’s wife had contacted me to let me know Mr.
Warren’s progress through Dr. Toy’s treatment. (JX #1, p. 53-54). 

Dr. Metz elaborated on his contact with Dr. Toy regarding the claimant:
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     Dr. Toy was kind enough to keep me informed about Gary’s
progress and what was happening and what his opinion of gary’s
diagnosis was.
      Of course my concern was with the neoplasm.  Dr. Toy assured
me that that was not the case; that it looked more like infection. 
And as far as what caused the infection, we didn’t discuss that. (JX
#1,p. 55). 

The testimony of Dr. Patrick Christopher Toy was obtained by deposition of July 30,

2013, which is herein designated a part of this record as Joint Exhibit #2, and include much of

the same medical exhibits discussed and contained in Joint Exhibit #1.  The testimony of Dr. Toy

reflects, regarding his medical speciality:

     I’m probably more of a general orthopedic surgeon.  I mean,
when you say primarily, my subspecialty is orthopedic oncology
but probably only about 15 percent of my patient - - I’m guessing
15 percent of my patient population is probably oncology related.
(JX #2, p. 6).

Dr. Toy has treated the claimant since January 2013, for problems with his right hip and

groin area.  Dr. Toy first evaluated the claimant on January 9, 2013, pursuant to a referral by Dr.

Eric Metz in Dyersburg, Tennessee.  Dr. Toy offered, regarding the afore referral:

     I mean, I think it was just a real light tumor was the biggest
thing.  The reason why he got sent to me was to make sure it
wasn’t - - his hip joint was anything bad. (JX. #2, p. 7).

During the July 30, 2013, deposition, Dr. Toy was provided a copy of the medical records of the

claimant’s primary care physician, Dr. William Turner, and relayed:

     I mean, I’m looking at them here and I don’t - - if my office
received them I don’t remember reviewing them. (JX #2,p. 8).

Dr. Toy testified that the time he began treating the claimant he was not aware of a history of

prior low back and groin pain or of having suffered a urinary tract infection a month prior to his
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injury of November 2012.  The testimony of Dr. Toy reflects:

     I took a medical history of Mr. Warren.  So if he told me he had
hyperlipidemia or diabetes - - I’m sure I asked him at that time if
he was on insulin, which usually is an indication to me their
diabetes is little bit more advanced if you’re on medication alone. 
But I didn’t know about the extensive history like you just asked
me about. (JX #2, p. 9). 

Dr. Toy confirmed that the February 17, 2010, report of Dr. Turner regarding the claimant

recited a history of complaints of low back pain radiating into the groin area of one week

duration; that x-rays obtained on February 17, 2010, were interpreted by the radiologist to say

minimal degenerative changes in the lumbar spine; that a June 29,2012, report reflects a chief

complaint of medication refills, and that the claimant was following up for insulin dependent

diabetes mellitus, hyperlipidemia, and depression.  In addressing hyperlipoproteinaemia, Dr. Toy

testified:

     So lipoproteins are a part of that - - you know, he has a high
amount of lipoproteins that are found in his blood.  So that suggest
it goes along with having - - it’s like hyperlipidemia that he has
probably a high cholesterol level and so he has excessive
lipoproteins that are in his blood. 

     I don’t know if I could call it a blood disorder.  I think he has a -
- it’s not a specific problem with his blood.  But he has a high
number of lipoproteins in his blood.  But it’s not an underlying
problem with his blood specifically. (JX #2, p. 12).

Dr. Toy was provided a copy of the November 6, 2012, NEA Clinic note regarding the

claimant’s visit.  Dr. Toy confirmed that the history contained in the afore clinic note recites that

the claimant reported an injury occurring when he stepped out of his truck, hit the bottom step

with his left foot, but it slipped off.   Regarding the absence of a history of diabetes being

provided by the claimant during the November 6, 2012, visit to NEA Clinic, Dr. Toy testified:
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     Looking at the past medical history it doesn’t indicate - - sorry. 
When I look at the medical history it doesn’t specifically say - - it
ask about operations or surgery.  It asked about hospitalizations but
you can have medical issues but not have to have a hospitalization. 
It talks about bones, broken bones and fractures, and then TB test,
hepatitis, and HIV.  It doesn’t list or specifically ask about medical
issues.  However, in the box below there diabetes is listed and it’s
not checked.  But he may not have been hospitalized for diabetes. 
It does list under medication that he’s on Metformin.  And I think
any medical doctor should know that Metformin is a drug that you
use to treat diabetes.  But he doesn’t specifically indicate he’s a
diabetic. (JX. #2, p. 14-15). 

After reviewing the November 8, 2012, office note of Dr. Turner regarding the claimant’s

visit, where in the claimant relayed a history of the November 5, 2012, work accident, Dr. Toy

testified:

     I think that’s what it implies.  It says seen by local ER this a.m. 
RX for oxy, which means prescription or treatment for - - a
prescription for oxy, I think means - - I assume it means
Oxycodone and not Oxycontin.  But he says he’s still in pain.  So I
assume that’s what this - - what it means is the got the prescription
from the ER. 

     It’s a pain medicine.  That’s what I would suggest.  That’s what
it would suggest to me. (JX #2, p. 17).

The November 8, 2012, report of Dr. Turner reflects an assessment of the claimant’s complaint

as low back pain, and finding symptoms of mild tenderness over palpation of the lumbar spine. 

The claimant was later referred by Dr. Turner to Dr. Metz, who first saw him on

November 13, 2012.  The November 13, 2012, report of Dr. Metz recites the claimant’s chief

complaint as right groin and buttock pain since November 5, 2012.  Dr. Metz’s assessment of the

claimant was right hip pain, right quadriceps, groin, and hamstring strain.  Dr. Metz had the

claimant undergo pelvis MRI, which resulted in a report of December 13, 2012.  Dr. Toy relayed
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that he had seen the December 13, 2012, MRI report and reviewed the films.  Dr. Toy agreed the

radiologist’s impression , regarding the MRI was that of marked signal change in the right hip

and acetabulum likely representing transient osteoporosis of the hip; an element of rapidly

destructive osteorathritis or avascular necrosis might be present, and other considerations

including osteomyelitis, infiltrative neoplasm and RSD. 

Dr. Toy explained “transient osteoporosis”:

     An idiopathic condition where the hip goes through a phase
where it goes from normal bone to an osteoporotic bone or softer
bone.  And it can be something that last several months and you
treat it with weight bearing and symptomatic treatment.  And
usually it runs its course and resolves. (JX #2, p. 23-24). 

Dr. Toy testified regarding “neoplasm”:

     That implies like a malignancy or a cancer or an abnormal
growth. (JX #2, p. 24). 

Regarding  AVN, the testimony of Dr. Toy reflects:

     Avascular necrosis.  Avascular means without blood.  Necrosis
means death.  For a hip it usually means there’s loss of blood
supply to the femoral head.  And when that occurs then you can get
collapse of the head and loss of the cartilage, deformity of the
head. 

     The most common reason is idiopathic, which means we don’t
know.  But other common reasons are chronic steroid use or
chronic alcohol use.  It can occur in sickle cell disease.  It can
occur in pancreatitis.  It can occur in deep sea divers,
hypercoaguable states. (JX #2, p. 24-25).

And regarding osteomyelitis, Dr. Toy testified:

     It’s an infection in the bone.

     It can be penetrating trauma.  You know, osteomyelitis can
occur, you know, after a surgical wound I guess if it’s a penetrating
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trauma.  It doesn’t necessarily have to have a cause.  You can just
develop a bone infection.  But usually it’s a penetrating injury of
sort or frm a surgical wound. 

     I think that diabetes does tend to generally increase your risk of
infection. (JX #2, p. 25). 

Dr. Toy testified that a bladder infection – urinary tract infection–  would be considered an

infectious process.

The claimant was seen by Dr. Toy on January 9, 2013, pursuant to a referral by Dr. Metz. 

Regarding the afore, Dr. Toy testified:

     That’s when I saw him.  But my understanding was he was in
the hospital for a period of time.  I assume - - I don’t know when
those dates were but - - I assume that he was in the hospital
sometime after this date.  But I don’t know the answer.

Dr. Toy reviewed a written note of Dr. Metz regarding a January 2, 2013, conversation he had

with the adjuster about the claimant’s injury. 

Dr. Toy authored a report of January 9, 2013, in conjunction with his examination of the

claimant at the Collierville Clinic.  The claimant’s chief complaint at the time of the afore was

that of right hip pain.  Dr. Toy acknowledged that based on his review of the December 13, 2012,

MRI of the right hip, he felt that the claimant’s condition was consistent with osteomyelitis and

increases signal uptake on both sides of the joint.  Dr. Toy’s assessment and subsequent

treatment for the claimant has been for a septic right hip condition.  

Dr. Toy testified that Mary Hardin is a registered nurse and the manager of the workers’

compensation department with Campbell Clinic.  After reviewing the January 22, 2013, note of

Ms. Hardin, and her assessment that the septic right hip condition of the claimant could not be

considered “work comp”, Dr. Toy’s agreement with the statement was solicited.  In response, Dr.
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Toy testified:

     Well I don’t think that’s quite a yes/no answer to that question. 
(JX #2, p. 35).

Elaborating, Dr. Toy’s testimony reflects:

     Well I think the infected hip needed to be treated the way it was
treated with debridement, IV antibiotics and cement spacer and
subsequently a total hip.  I think the etiology of the hip infection
would be difficult to say with a degree of certainty where it came
from.  I know that Dr. Metz had put a lot of possibilities out there,
and certainly those are possibilities.  But I don’t think you could
say with a hundred percent certainty one way or the other that that
was the cause or not the cause. (JX #2, p. 36).

As to the involvement of the incident of the right hip groin strain or trauma resulting in a septic

hip, Dr. Toy testified:

     I can’t say that I have seen anything like this before.  And I had
told Scott that if I were writing a chapter on orthopedics I wouldn’t
think a septic hip would be secondary to a trauma.  But a septic hip
could be secondary to a hematoma that had became seeded from
bacteria.  But do I think the trauma specifically causes septic hip, I
don’t think so.  I think other things have to happen in conjunction
with that. 
(JX #2, p. 36-37).

Dr. Toy further testified:

     Septic joints present with effusions, fluid in the joint.  So it’s
very unusual too for an adult to have that type of problem. (JX #2,
p. 37). 

  During cross examination, Dr. Toy was questioned whether the claimant suffered from 

osteomyelitis, which is a bone infection:

     I think the MRI was interpreted or could be interpretable by a
number of things.   You know, the radiologist had indicated that. 
That data that I had eventually came up with a diagnosis of
osteomyelitis or septic was his aspiration.  He had an aspiration
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and he had a bacteria in the joint. (JX # 2, . 39). 

As to the impact of the claimant having a bladder infection in October 2012, going on to result in

a septic hip, Dr. Toy testified:

     Well it’s a nitis of infection.  I think that our bodies are exposed
to all kinds of potential sources of infection on a daily basis, and
we have an immune or an immune system that fights those off.  So,
you know, you can get an infection.  You get a sinus infection, an
ingrown toenail, and abscessed tooth.  It doesn’t imply that you’re
going to end up with a septic joint. 

     I have seen a lot of bladder infections.  I don’t know that I have
seen one that has resulted in a septic joint. 

     In my practice - - in my experience I don’t know that I have
seen someone with a septic joint that I thought was from a bladder
infection. (JX #2, p. 40-41). 

Dr. Toy confirmed that the November 5, 2012, accident as described by the claimant

causing his legs to be hyperextended could result in a tear of the muscle.  Dr. Toy’s testimony

reflects that if a muscle is torn or strained to a great degree, there generally is some sort of

swelling associated with it:

     There can be.  Where swelling is there is injury and there is
inflammation.  There’s bleeding.  So there can be swelling with it.
 (JX #2, p. 43). 

Presented with the argument that there was swelling following the claimant’s November 5, 2012,

work incident; that he had a bladder infection a month prior to the incident, Dr. Toy asked if the

bleeding from that torn or stretched muscle resulting in swelling introduce infection to the hip

areas.  Responsive to the afore, Dr Toy testified:

     In my mind it’s not a matter of the blood introducing infection. 
From what Dr. Metz described I think the implication is that there
is static fluid.  You know, if you have the strain or static fluid
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blood hematoma, there’s not blood flowing through that.  There’s
not white cells flowing through that.  So if you had a germ that
would flow through the blood and it ended up being deposited in
the hematoma, then that could start the infection.  But I don’t think
it’s a - - it’s not a matter to me of the blood transferring infection
somewhere else.  It’s a matter of if there is a hematoma of the germ
coming into the static deposition of fluid and multiplying and
getting enough to the point where it can become clinically
significant. (JX #2, p. 43-44). 

 After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary exhibits,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 5, 2012, the employment relationship existed during which time the

claimant earned an average weekly wage of $632.75, generating weekly compensation benefit

rates of $422.00/$317.00, for temporary total/permanent partial disability.

3. On November 5, 2012, the claimant sustained an injury to his right hip arising out 

of and in the course of his employment which rendered him temporarily totally disabled for the

period commencing November 6, 2012, and continuing through October 9, 2013. 

4. The respondent shall pay all hospital and medical expenses arising out of the 

injury of November 5, 2012.

5. The issue of permanency is expressly reserved.

6. The respondent has controverted the compensability of the claimant’s right hip 

injury.

CONCLUSIONS
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The claimant asserts that while within the course and scope of his employment with 

respondent he suffered an accident resulting in injuries to his hip and groin on November 5,

2012, which required medical treatment and resulted in a period to total incapacitation.  The

claimant seeks corresponding medical and temporary total disability benefits as well as

controverted attorney fees.  Respondent contest compensability of the claimant’s alleged septic

hip condition, deny liability for the payment of medical and/or indemnity associated with same. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

The claimant commenced his employment with respondent on January 31, 2012, as a

long-haul over-the-road truck driver, and worked continually for same until November 5, 2012. 

There is no showing that the claimant was unable to perform his job duties while in the

employment of respondent prior to November 5, 2012.  The claimant has been a professional

truck driver since 1998.  The claimant successfully passed a DOT physical examination arranged

by respondent at the time of his employment. 

The claimant has presented credible testimony of the mechanics of the November 5,

2012, accident, and the injury he sustained while within the course and scope of his employment. 

The injury was timely reported to appropriate supervisory personnel of respondent, and

arrangements were made for the claimant to seen by a respondent designate medical, NEA

Clinic, on November 6, 2012.  

The claimant’s November 5, 2012, accident occurred in Rossville, Ohio.  The claimant is
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a resident of Newbern, Tennessee.  Respondent’s principle place of business/office is in

Jonesboro, Arkansas.  The claimant’s primary care physician, Dr. William Turner, is located in

Dyersburg, Tennessee.     

Following his initial visit to NEA Clinic on November 6, 2012, the claimant’s symptoms

progressively worsened to the point that he sought treatment at the emergency room to Dyersburg

Medical Center, and was later seen by his primary care physician, Dr. Turner.  As reflected

above, the course of the claimant’s medical treatment in connection with the November 5, 2012,

accident is not disputed.  The claimant underwent diagnostic studies, a referral to Dr Metz, a

Dyersburg orthopedic physician, and a later referral to Dr Toy, a Memphis orthopedic surgeon. 

The claimant underwent several surgical procedures, to include total hip replacement.  

A compensable injury is defined pursuant to Ark. Code Ann. §11-9-102 (4)(A) (i) (Repl.

2002):

     An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death. 
An injury is “accidental” only if it is caused by a specific incident
and is identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings,

which are those that cannot come under the voluntary control of the patient.  Ark. Code Ann.

§11-9-102 (4)(D); Ark Code Ann. §11-9-102 (16)(a)(i).

While under the care of Dr. Metz, a pelvis MRI was obtained which disclosed objective

findings in the claimant’s right hip.  As a consequence of the afore, the claimant was referred by

Dr. Metz, to Dr. Toy, who subsequently assumed the claimant’s care and treatment.  The

claimant underwent various surgical procedures while under the care of Dr. Toy, to include a
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total hip replacement. 

The occurrence of the November 5, 2012, accident is not disputed.  Additionally, there is

not a dispute regarding the mechanics of the claimant’s November 5, 2012, accident, which

produced a hyperextension of his legs.  The claimant experienced an immediate onset of severe

pain in the groin and right hip area which progressively worsened.  The claimant’s complaint was

initially diagnosed as a strain/sprain of the groin and right hip.  There is no evidence to reflect

that the claimant suffered a subsequent accident, slip or fall after the occurrence of the November

5, 2012, incident. 

The medical in record reflects that approximately a month prior to the November 5, 2012,

accident, the claimant was diagnosed with a urinary tract infection by his primary care physician. 

The claimant was ultimately diagnosed with a septic condition in his hip.  When a worker

sustains a compensable injury, then every natural consequence of that injury is also compensable.

Hubley v. Best Western Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143 (1996).  The basic

issue is whether there is a causal connection between the initial injury and the alleged

consequential condition.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53, 968 S.W.2d 645

(1998).  Indeed, consequential injuries need not arise within the time and space boundaries of the

employment. Air Compressor Equipment Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000). 

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 160 (2003). 

In the instant claim, the claimant has sustained his burden of proof by a preponderance of

the credible evidence that the November 5, 2012, work-related injury to his right hip and groin
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area served as the basis for and the avenue for the introduction of the bacteria resulting in the

septic condition in the claimant’s right hip area.  In this regard, the testimony of Dr. Metz is most

credible and persuasive in terms of causation.  Respondent has controverted the compensability

of the claimant’s right hip complaint.

The evidence disclosed that the claimant remained within his healing period following the

November 5, 2012, accident for the period commencing November 6, 2012, and continuing

through October 9, 2013.  Respondent has controverted the compensability of the claimant’s

right hip complaint in its entirety. 

The evidence preponderated that the medical treatment rendered to the claimant under the

care of Dr. Turner, Dr. Metz, Dr. Toy, as well as the emergency room visit to Dyersburg Medical

Center, as well as referrals from each of the afore, was reasonably necessary and causally related

in the treatment of the claimant’s compensable November 5, 2012, groin and right hip injury. 

Respondent has controverted this claim in its entirety. 

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $422,00, for the period commencing

November 6, 2012, and continuing through October 9, 2013, as a result of the November 5, 2012,

compensable groin and right hip injury.  Respondent may claim credit for sums heretofore paid

toward the afore obligation.  Said sums accrued shall be paid in lump without discount.

Respondent is further ordered and directed to pay all reasonable necessary medical,

nursing, hospital, and other apparatus expenses, to include medical related milage, arising out of

and in connection with the treatment of the claimant’s November 5, 2012, compensable injury.
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Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, in accordance with Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE


