
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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SHIKITA WRIGHT, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF HUMAN SERVICES,
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OPINION FILED MARCH 13, 2014

Hearing before Administrative Law Judge Elizabeth W. Hogan on December 13,
2013, at Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Robert H. Montgomery, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine whether or not the respondents failed

to abide by the Commission’s Orders.

At issue is whether or not the respondents are in contempt of the

Commission’s Orders pursuant to Ark. Code Ann. §11-9-706 and owe a 36%

penalty pursuant to Ark. Code Ann. §11-9-802(e) on benefits awarded in an Opinion

filed July 10, 2013.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

6, 2011, at which time the claimant sustained compensable injuries in a motor

vehicle accident (MVA) at a compensation rate of $440.00/$330.00.  Medical

expenses (including a change of physician) and temporary total disability benefits
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(through April 7, 2012) were accepted.  This claim has been the subject of several

assignments to the Legal Advisor Division and several prehearing conferences.  In

an Opinion filed July 10, 2013, the claimant was awarded additional temporary total

disability benefits and benefits pursuant to Ark. Code Ann. §11-9-505(a).

The claimant contends her benefits were incorrectly paid by miscalculating

her §505(a) benefits and deducting unemployment benefits.

The respondents (by letter dated October 21, 2013) acknowledged the

miscalculation of benefits but contend it was a mistake and not willful or intentional.

A review of the April 12, 2013, hearing transcript shows that it took five weeks

for the claimant to get her first check after the injury, (Tr. p. 13).  The adjuster did

not notify the claimant when her indemnity benefits were ending and failed to pay

temporary total disability benefits in accordance with the medical records (Tr. p. 17-

19).  This resulted in an Award of temporary total disability benefits from April 8,

2012, to June 19, 2012, which Attorney Buckner voluntarily agreed to pay during the

last hearing.  The respondents also did not re-hire the claimant resulting in an

Award of §505(a) benefits for one year.

When the adjuster paid the Award, he paid the §505(a) benefits at the

temporary total disability rate rather than the claimant’s average weekly wage and

deducted unemployment benefits.  The claimant notified the respondents of this

error in August 2013 to no avail.  The claimant then notified the Commission of the

miscalculations and an October 10, 2013, letter was sent to Attorney Buckner and

Adjuster Otis Palmer asking for their response.  On October 21, 2013, Attorney

Buckner acknowledged the mistakes and agreed to pay the difference.

At the hearing, Mr. Palmer testified he was unfamiliar with a §505(a) claim.

That does not adequately explain why he did not read the law; ask questions of

Public Employee Claims Division’s staff attorneys; ask questions of the
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Commission’s Legal Advisors; file a motion for clarification of the Order; or arrange

a telephone conference call among the parties to discuss the matter. Instead he

chose to take actions that were not even mentioned in the Order.  After the hearing,

Attorney Montgomery wrote a letter dated December 16, 2013, explaining that their

client(s) delayed the paperwork regarding the injury.  It is the carrier’s responsibility

to educate their clients on the proper procedure for handling claims, as well as the

importance of rehiring injured employees.

I find that there is a pattern of delays in payment, lack of communication, and

mistakes that constitutes willful and intentional non-payment of benefits on the part

of the respondents.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 6, 2011, at which time the claimant sustained
compensable injuries at a compensation rate of $440.00/
$330.00.  Medical expenses, temporary total disability benefits
(until June 19, 2012) and §505(a) benefits (for one year) were
paid.

2. The claimant’s salary in 2010 was $33,411.00.  Benefits under
Ark. Code Ann. §11-9-505(a)(1) are calculated on the
difference between benefits received and the average weekly
wage lost.

3. The respondents violated the Commission’s July 10, 2013,
Order by deducting unemployment benefits.  The respondents
asked for no offset in the February 6, 2013, Prehearing Order
and no mention was made of an offset in the July 10, 2013,
Order.  Additionally, there is no mention of an offset in the law
(Ark. Code Ann. §11-9-505(a)(1) and §11-9-506).  Accordingly,
the respondents are fined $5,000.00 for contempt of the
Commission’s Order pursuant to Ark. Code Ann. §11-9-706,
payable to the fiscal officer of the Commission.

4. The respondents have exhibited a pattern of delay and
mistakes that constitute willful and intentional non-payment of
benefits under Ark. Code Ann. §11-9-802, and owe a 36%
penalty to the claimant on benefits awarded in the July 10,
2013, Order.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


