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Respondents represented by Mr. Jason A. Lee, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted on August 4, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws. 

A prehearing conference was conducted in this claim on July 2, 2014, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  The parties stipulated to the applicable

compensation rates at the hearing.  In addition, at the hearing, respondents

amended its contentions concerning compensability by raising the causal

connection of the admitted accident to the claimant’s injury which was determined
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to be a fracture of her pelvis.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

between the parties at all relevant times, including January 14, 2014; that the

claimant’s average weekly wage was $209.00, entitling her to a compensation rate

of $139.00 per week for both temporary total and permanent partial disability in the

event the claim was found compensable; and that the claim had been controverted

in its entirety for purposes of attorney’s fees.

By agreement of the parties, the sole issue presented for determination

concerned compensability.  

Claimant contended, in summary, that she sustained compensable injuries

to her back and pelvis as the result of a specific incident identifiable in time and

place of occurrence on January 14, 2014; that respondents should be held

responsible for all medical and related treatment, together with continued

reasonably necessary medical treatment; that she was entitled to temporary total

disability benefits for the period beginning January 29, 2014, and continuing through

April 8, 2014, at which time she returned to work under restrictions; that she was

entitled to temporary partial disability benefits beginning April 9, 2014, and

continuing through an undetermined date; and that a controverted attorney’s fee

should attach to any benefits awarded.

The respondents contended that the claimant’s fall and alleged injury
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occurred at a time when she was not performing employment-related services.

Respondents do not dispute that the medical evidence is supported by objective

findings, confirming a fracture to the claimant’s pelvis.  Further, at the hearing,

respondents stated that it did not dispute the periods of temporary total disability

and temporary partial disability claimed in the event the claimant proved that she

sustained a compensable injury.  However, during the hearing, respondents

contended, in the alternative, that in addition to the issue of whether the claimant

was performing employment-related services when she slipped and fell that the

claimant could not prove a causal connection between her pelvis fracture and the

admitted work-related incident.  (Tr.9-10, 41)

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the August 4, 2014, hearing containing numerous exhibits.

Subsequent to the hearing, both parties submitted a letter brief addressing the

employment service issue which have been blue-backed and made a part of the

record.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the evidence, that she

sustained an injury arising out of and during the course of her employment

on January 14, 2014, specifically, a fracture to her pelvis as the result of a

specific incident identifiable in time and place of occurrence when she

slipped and fell.

4. At  the  time  of  her  slip  and  fall,  the  claimant  was  performing

employment-related services within the meaning of the workers’

compensation laws.

5. Respondents are responsible for all hospital, medical, and related expenses

as the result of the claimant’s compensable injury and respondents remain

responsible for continued, reasonably necessary medical treatment.

6. The claimant is entitled to temporary total disability benefits at the rate of

$139.00 per week beginning January 29, 2014, and continuing through April

8, 2014.

7. The claimant is entitled to temporary partial disability benefits beginning April

9, 2014, and continuing until such time that she returns to work on a five (5)

day work week.

8. Respondents are responsible for a controverted attorney’s fee on claimant’s
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entitlement to indemnity benefits pursuant to, and limited by, Ark. Code Ann.

§11-9-715.

DISCUSSION

The material facts in this claim are undisputed.  The claimant was the only

witness to testify.  I found the claimant to be an extremely credible witness.  The

claimant is seventy (70) years old.  The claimant has a high school education,

together with some college.  On and before January 14, 2014, the claimant worked

as a front desk receptionist at the Centers for Youth & Families.  The record reflects

that the claimant had worked for the employer for approximately three (3) years.

The claimant was a part-time employee.  She worked twenty (20) hours per week,

8:00 a.m. until noon, five (5) days a week.  The claimant’s description of her

accident, its prompt reporting, as well as her subsequent physical problems and

medical treatment is set out, in part, below:

A     I went to work as normal, clocked in at 8:00 o’clock.  Usually from 8:00 until
8:30 the front desk is pretty busy because there are members of the community
center coming in to swim, workout and so forth, phones ringing or whatever.  So
things had calmed down, and I had not had any breakfast, and I got up to walk to
the snack machine because the phones wasn’t ringing and there wasn’t anybody
at the front desk.

Q     Okay.

A     And I slipped on some water in the hallway.

Q     All right, and you reported the fact that you had slipped and fallen, correct?

A     Immediately.

Q     All right.  And some paperwork was filled out to that effect?
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A     Yes.

Q     All right.  You told Mr. Lee, though, that you didn’t notice that you were having
a significant problem until a few days later?

A     No, because I got up and nothing hurt.

Q     A few days later you began to have some problems?

A     Yes.

Q     Tell us about the problems that you began having.

A     It just continued to get worse.  It started out in the thigh area and the pelvic
area and in the lower back, and it just got worse and worse and worse.

Q     You sought medical treatment, did you not?

A     I did, yeah.

Q     You saw Dr. Krishnan?

A     Yes.

Q     You’ve also seen Dr. Vargas?

A     Yes.

Q     If I understand correctly, you’ve been diagnosed with a pelvic fracture?

A     Yes.

Q     Have you ever been diagnosed with a felvic fracture prior to this incident?

A     Absolutely not.

Q     You’ve had some medical treatment obviously in your lifetime prior to this
incident?

A     Yeah.

Q     And because of some of the conditions you had, you’ve had x-ray
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examinations of your body – 

A     Uh-huh.

Q     – in the past?

A     Yes.

Q     Okay.  Have you had x-ray examination of your back and your pelvic area in
the past that you can remember?

A     No.

Q     Okay.  But, again, as far as a diagnosis of a fracture in your pelvis never has
been the case?

A     No.

Q     The circumstances of you going to – were you going to the snack machine or
coming back from the snack machine when you fell?

A     Going to the snack machine.

Q     You were going to the snack machine, okay.  And what is your understanding
about your freedom of movement in your job as a receptionist?

A     The atmosphere at the center is very laid back and you stay at the desk if
you’re busy.  Sometimes – I mean, we don’t have a stipulated break, so there were
no rules that said you can only go for coffee at 9:00 o’clock, or you can only go to
the snack machine at 8:30 or, you know, whatever, and that’s the entire employees
at the Community Center, that’s the way it is.  So I wasn’t busy, so I went to the, you
know, I went to the snack machine.  I mean, I might not stay behind the desk
because I might be talking to a member.  You know, I mean, I might be checking on
something.  I might go get some, you know, something out of the kitchen, but
there’s nothing that’s written down that says you cannot do it at this time or you can
only do it at this time.

Q     Okay.  But going to the snack machine or going to get some coffee, that’s not
uncommon for you to do?

A     No, huh-uh.
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Q     Not uncommon for everybody there?

A     Not uncommon for everybody.

Q     Okay.  About what time of the day did this accident take place?

A     8:30, quarter till 9:00, something like that.

Q     But you had already clocked in and started working?

A     Absolutely.  You walk in the door and you punch in on the computer, and
everybody does that.

Q     And you had already had the opportunity to deal with some patrons there?

A     I had, yes, sir.

Q     All right.  Who was your supervisor at the time?

A     Rosalee Shahan.

Q     Is Rosalee the person that you told that you had fallen?

A     Yes.

Q     And is she the person that made arrangements for you to fill out some papers?

A     Yes.

Q     And is she still employed there?

A     Yes.   (Tr.13-17)

On cross-examination, the claimant acknowledged that at the time she

slipped and fell, she was walking to the vending machine to get something to eat.

The claimant further admitted that she did not experience any pain for several days

after the incident while maintaining that the pain continued to get progressively

worse until she took off work on January 29, 2014.  On further cross-examination,
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the claimant acknowledged that when she saw both Dr. Krishnan and Alisha Bell,

a Nurse Practitioner in Dr. Vargas’ office, she did not report a specific injury

because she did not know the nature of the injury until following various diagnostic

testing which revealed a fractured pelvis, at which time she advised the medical

providers about the January 14, 2014, fall.  Again, on cross-examination, the

claimant conceded that she was not performing something “work-related” when she

fell while arguing that she was working.  (Tr.23-28)

On re-direct examination, the claimant stated that when she goes to the

snack machine, she immediately returns to her desk to either eat or drink at the

desk while pointing out that she does not get a lunch break, and, further, that she

does not have any scheduled breaks.  (Tr.28, 35)

ADJUDICATION

Again, the sole issue presented for determination concerns compensability.

Respondents’ primary contention is that the claimant’s fall and alleged injury

occurred at a time when she was not performing employment-related services.  I do

not agree.  

Act  796  of  1993  defines  a  compensable  injury  as  “[a]n  accidental

injury ... arising  out  of  and  in  the  course  of  employment....”  Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002).  A compensable injury does not include an “[i]njury

which was inflicted upon the employee at a time when employment services were

not being performed....”  Ark. Code Ann. §11-9-102(4)(B)(iii)(Repl. 2002)(emphasis
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added).  Act 796 does not define the phrase “in the course of employment” or the

term “employment services.”  Pifer v. Single Source Transp., 347 Ark. 851, 856, 69

S.W.3d 1, 3 (2002) (citing Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944

S.W.2d 524 (1997).  Therefore, the Supreme Court has interpreted the term

“employment services” as performance of something that is generally required by

an employer.  Pifer, supra.  Our courts use the same test to determine whether an

employee is performing “employment services.”  Pifer, 347 Ark. At 857, 69 S.W.3d

at 4.  “The test is whether the injury occurred ‘within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s interest

directly or indirectly’.”  Id.

Since the Act does not define “employment services,” we must look to the

case law in addressing this issue.  Subsequent to the hearing, the parties submitted

letter briefs citing an Opinion issued by this Administrative Law Judge which was

affirmed by the Full Commission, but not designated for publication which I found

to have no precedential value.  However, there are numerous other cases which I

find support the conclusion that the claimant was performing employment-related

services at the time of her slip and fall in the instant claim.

An employee was performing employment services when he slipped and fell

while on his way to an area adjacent to his work station so that he could smoke a

cigarette during his work break.  The employee was forced to remain near his

immediate  work  area  because  no  relief  worker  was  available.   White v.
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Georgia-Pacific Corp., 339 Ark. 474, 6 S.W.3d 98 (1999).

In another claim, an accident that occurred while an employee was going to

get breakfast for all the nurses in an intensive care unit was held compensable

within the definition of “employment services” because the activity served to at least

indirectly advance the interest of the employer by reducing the time that the nursing

unit was short-staffed.  Ark. Methodist Hosp. v. Hampton, 90 Ark. App. 288, 205

S.W.3d 848 (2005).

Finally, in the case most analogous to the within claim, the court held that

where evidence showed that the employee was strongly encouraged to take her

breaks in the employee lounge, the injuries the employee sustained as she was

walking to the lounge were compensable.  Wal-Mart Stores, Inc. v. King, 93 Ark.

App. 101, 216 S.W.3d 648 (2005).

The claimant works as a receptionist for the employer.  The record reflects

that the claimant does not have any scheduled breaks.  Rather, the claimant is

permitted, when business allows, to leave the front desk temporarily and go to the

employee breakroom to get a snack from the vending machine and immediately

return to her desk.  The claimant is further permitted to eat and drink at her desk

because she was not provided scheduled work breaks.  Clearly, the claimant’s

actions in momentarily leaving her desk to get a snack and return to work benefit

the employer.  I find that the claimant was performing employment-related services

which either directly or indirectly benefitted the employer.
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As an alternative defense, respondents contend that the claimant has failed

to prove a causal connection between her pelvic fracture and her employment-

related fall.  I strongly disagree.

Again, the work-related incident is undisputed.  The record reflects that the

claimant promptly reported a work-related incident on January 14, 2014, at 8:30

a.m.  (Resp. Ex. B, p.23)(Cl. Ex. C)

A claimant is not required to establish the causal connection between a work-

related incident and an injury by either expert medical opinion or objective medical

evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d

522 (1999).  In fact, the Arkansas Courts have long recognized that a causal

relationship may be established between an employment-related incident and a

subsequent physical injury based on evidence that the injury manifested itself within

a reasonable period of time following the incident so that the injury is logically

attributable to the incident, where there is no other reasonable explanation for the

injury.   Hall  v.  Pittman  Construction  Co.,  234  Ark.  104, 357 S.W.2d 263 (1962).

However, if the disability does not manifest itself until months after the accident, so

that reasonable men might disagree about the existence of a causal connection

between the accident and disability, the issue becomes a question of fact for the

Commission’s determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d

172 (1962).  See also, Wentz v. Servicemaster, 75 Ark. App. 296, 57 S.W.3d 753

(2001).
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The burden of proving the job-relatedness of an alleged injury rests with the

claimant.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964

(1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it

was the duty of the Commission to draw every legitimate inference in favor of the

claimant and to give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether or

not a claimant  has  met  the  burden  of  proof  be  weighed  impartially,  without

giving  the  benefit  of  the  doubt  to  either  party.   Arkansas  Code  Annotated

§11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521

(1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

The claimant slipped and fell on the job.  Her symptoms manifested

themselves within a few days following the injury and grew progressively worse.

After various diagnostic studies were performed, it was determined that the claimant

had sustained a fractured pelvis.  The claimant’s credible testimony, together with

the medical evidence, establishes the casual connection.  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either

party, I find that the claimant has shown, by a preponderance of the evidence, that

her pelvic fracture is causally related to the admitted January 14, 2014, slip and fall.

As previously noted, respondents do not question the periods of temporary
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total disability and temporary partial disability claimed.  The record reflects that the

claimant was temporarily totally disabled for the period beginning January 29, 2014,

and continuing through April 8, 2014, at which time she returned to work for the

employer herein under restrictions.  Beginning April 9, 2014, the claimant started

working two (2) days per week.  At the time of the within hearing, the claimant was

working three (3) days per week.  She anticipated returning to work five (5) days per

week as her condition permits.  Accordingly, the claimant is entitled to temporary

partial disability benefits, specifically, sixty-six and two-thirds percent (66 2/3%) of

the difference between the claimant’s average weekly wage prior to the accident

and her wages after the injury pursuant to Ark. Code Ann. §11-9-520 (Repl. 2002).

Respondent, Risk Management Resources, is hereby directed and ordered

to pay the following:

AWARD

Respondent, Risk Management Resources, is responsible for all medical and

related expenses, and respondent remains responsible for continued, reasonably

necessary medical treatment.

Respondent, Risk Management Resources, is hereby directed and ordered

to pay, to the claimant, temporary total disability benefits at the rate of $139.00 per

week beginning January 29, 2014, and continuing through April 8, 2014.  

Thereafter, respondents shall pay, to the claimant, temporary partial disability

benefits beginning April 9, 2014, at the appropriate rates until the claimant is
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released to return to regular work duties.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Gary Davis, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid by

the respondents and one-half (½) to be withheld from claimant’s benefits pursuant

to, and limited by, Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


