
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G102150

JAMES E. WOODS, EMPLOYEE CLAIMANT

WRIGHT STEEL ERECTORS, INC.,
UNINSURED EMPLOYER RESPONDENT

OPINION FILED FEBRUARY 19, 2014

Hearing before Administrative Law Judge Barbara Webb on November 21, 2013,
in Lake Village, Chicot County, Arkansas.  

Claimant appeared Pro Se.

Respondents appeared Pro Se.

STATEMENT OF THE CASE

A hearing was held on November 21, 2013, before Administrative Law Judge

Barbara Webb to determine whether the Arkansas Workers’ Compensation

Commission has jurisdiction to adjudicate this claim.   A Pre-hearing Order was

entered in this case on October 8, 2013.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at the hearing.  A copy of the Pre-hearing Order was made Commission’s

Exhibit No. 1 to the hearing record.  The following stipulations as submitted by the

parties on the record are hereby accepted:

1. The claimant was an employee of Wright Steel Erectors, Inc. (WSEI)

when the claimant contends he sustained a compensable injury.
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By agreement of the parties, the sole issue to be presented at the hearing

is whether the Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.  The parties have reserved all other issues.

The record consists of a one volume transcript of the November 21, 2013,

hearing, consisting of the testimony of Theodore Patrick, James E. Woods, Robert

Wright, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1(documentary evidence); Claimant’s

Exhibit No. 2 (documentary evidence); Claimant’s Exhibit No. 3 (Order for

Dismissal-Chicot County Circuit Court); Respondent’s Exhibit No. 1 (documentary

evidence); Respondent’s Exhibit No. 2 (documentary evidence).

CONTENTIONS

The claimant contends he sustained a respiratory injury on or about

November 22, 2010, because of the lack of proper respiratory equipment while

working for respondent and that he is entitled to appropriate benefits. 

The respondent contends this claim should be a Mississippi workers’

compensation claim.  The respondent contends that the Mississippi subcontract

between Granite Construction and WSEI was signed and performed in Greenville,

Mississippi (including a certificate of insurance from WSEI insurance company -

BCAM furnished to Granite and Mississippi Department of Transportation which was

the project administrator).  The claimant was hired in Mississippi, paid in Mississippi,

included in workers’ compensation coverage in Mississippi and actual work was on

the Mississippi river bridge (part in Arkansas, part in Mississippi).  The respondent
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contends the injury was not related to the work performed by WSEI.  Woods was

not told to cut any material containing lead.  WSEI contract did not involve any

cutting of material containing lead (this fact was certified by Granite safety

personnel).  Stringent monitoring of respirators and weekly blood tests were

performed by Granite on all personnel whose job involved exposure to lead based

paint fumes.  Woods was cutting reinforcing rods, embedded in the concrete

decking that WSEI was contracted to remove.  Complete determination by both

OSHA and Granite safety inspectors determined that respirators were not

necessary for cutting operations performed by WSEI employees (no exposure to

lead-based paint fumes).  WSEI furnished respirators where respirators were

required, i.e. concrete sawing and jackhammering of concrete.  No respirators were

required for cutting the reinforcing rods.  This was Woods only job.  The respondent

also alleges that Woods was stealing copper wire from the bridge (this copper was

not part of WSEI contract).  The respondent contends that Woods and a co-worker

had numerous tickets for not only copper wire but also lead-based steel from the

bridge project which had been cut up and that this is probably where the lead

poisoning occurred.

DISCUSSION

The claimant, James Earl Woods,  is fifty-six years old.  His birthday is April

9, 1957.  He graduated from high school in Eudora, Arkansas.  He attended college

for one year in Rochester, New York.  He is a certified welder.  He explained that

most of his work experience was as a welder.  Woods was employed by WSEI in
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November of 2010 to dismantle the Arkansas/Mississippi bridge.  He lived in

Arkansas at the time.  He contacted Mr. Wright by telephone in Clarksdale,

Mississippi, concerning his interest in working on the project.  He was hired during

the phone call.  He was hired full-time and was to be paid $10.00 per hour.  He did

not fill out any paperwork.  He was not provided any training.  He met the foreman

at the bridge on the Arkansas side and was given instructions on the work to be

performed.  Woods explained that they started on the Arkansas side and worked

toward the Mississippi side.   He was paid by check on a weekly basis at the job

site.  He received his final paycheck and W-2's by mail.  He filed tax returns in

Arkansas.

Woods testified that he had a physical every year because of the type of

work he does.  He underwent respiratory testing for lead.  

Theodore Patrick testified for the claimant.  He testified that he was

employed by WSEI in December of 2009 through February of 2010.  He was hired

to cut the floor out of the bridge, including the painted rivets and rebar which

contained lead.  He explained that the rails were still connected and had to be taken

apart.  He explained that they were not provided any respiratory protection like the

employees of Granite who were working within five to ten feet of them.  He testified

that he was exposed to the fumes from the Granite workers performing the cutting

operation.  He was not licensed or certified to cut lead.  The Granite workers were

licensed and certified to cut lead and were furnished respirators.  Patrick testified

that he worked with the claimant and was hired through Woods.  He began his work
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on the Arkansas side and worked all the way over to the Mississippi side of the

bridge.  He explained that they would call their time into WESI in Mississippi on a

weekly basis.  He was paid by the hour and worked full-time when the weather

permitted.  He explained that he and Woods were the only ones doing the cutting

and that two other employees were responsible for hauling the floor out to the

trucks.  Patrick testified that he was termination for allegedly stealing copper from

the job, but that they went to court and won it because it could not be determined

that the copper belonged to anyone.  His W-2 was mailed to him from Mississippi.

On further examination, Patrick clarified that Granite employees were cutting and

removing the rails from the bridge but that Woods and he were responsible for

cutting the rails off the decking before it could be loaded on the trucks to be hauled

away.  

Robert Wright testified that he has been the President of WSEI, since 1985.

He explained that WSEI is a general contractor in the general construction

business.  Wright testified that the company is certified in Mississippi by the Board

of Contractors and holds a Certificate of Responsibility from Mississippi.  He

explained that they had done a couple of projects in Arkansas, but the last one was

at least 10 to 15 years earlier.  The company is registered in the State of Arkansas

and is authorized to do business in the State of Arkansas.  

Wright testified that the Mississippi/Arkansas bridge project was one that they

normally did not subcontract, but that had submitted a bid for removing the concrete

decking with Granite Construction, the prime contractor, with the Mississippi
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Department of Transportation.  WSEI signed the contract documents in Greenville,

Mississippi, with Granite Construction Company and the Mississippi Department of

Transportation.  The project was generally described as “Construction necessary

to open the New U.S. Highway 82 River Bridge and demolish the Old River Bridge,

known as FAP Number . . . in the County of Washington, State of Mississippi and

County of Chicot, State of Arkansas.”  Wright explained that they had nothing to do

with the building of the new bridge.  He explained that their work was the demolition

of the decking on the old bridge.  WSEI was required to carry workers’

compensation insurance in Mississippi.  It was his understanding that the Arkansas

Highway Department and Mississippi Highway Department had determined that this

would be a Mississippi contract administered by the Mississippi Department of

Transportation.    All of the premium payments went to BCAM, a self-insurance pool

for contractors in Mississippi.  He recalled that he hired Woods in Mississippi as a

certified welder and cutter.  He explained that Woods’ job was to cut the rebar

between the concrete slabs after the slabs were busted apart.  The work was to be

performed on the bridge both in Arkansas and Mississippi.  He was paid on an

hourly basis each week.  The hours were called into the office and the pay checks

were cut in the Clarksdale, Mississippi, office.  The foreman would take the checks

from Clarksdale on Friday morning to the work site.  Woods initially provided his

own torch, but later WSEI provided him a torch after his torch had problems.  

Wright first learned of the claim several months after Woods had been

terminated.  He believed that Woods was filing a claim in Mississippi.  Wright
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testified that the project was performed under a Mississippi Contract with a

Certificate of Responsibility that required WESI to carry statutory limits under a

Mississippi workers’ compensation insurance policy.  

Wright testified that Woods and his co-worker were not convicted of theft

because the prosecutor could not prove that the copper that was sold to the salvage

yard by Woods was the same copper that was taken from the job.  He explained

that two truck drivers reported to the foreman that the two cutters were stealing

copper and the foreman confronted Woods.  Woods drove off with his car full of

copper and they called the Sheriff’s office and he was terminated.  

Wright testified that it was Granite’s responsibility to cut the rails off the slabs

and not the work of WESI.  He further testified that if Woods was cutting the rails,

it was not part of his job requirements. 

A copy of the Contract reflects that a subcontract was entered into between

Wright Steel, Inc. and Granite Construction Company in connection with a contract

between Granite Construction Company and the Mississippi Department of

Transportation to perform the construction necessary to open the New U.S.

Highway 82 River Bridge and demolish the Old River Bridge.  The work described

was the removal of concrete deck and disposal, removal of “T” Deck and disposal,

and hauling of broken concrete offsite and asphalt millings from jobsite.  Attachment

A. 3 of the Contract provides that Section 10.0 concerning insurance was modified

to require the descriptions of operation/locations on the Acord form to state “All

Operations in the State of Mississippi”.
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The threshold issue in this case is whether the Arkansas Workers’

Compensation Commission has jurisdiction of this claim.   Under Ark. Code Ann.

§11-9-707(1) (Repl. 2002), there is a statutory prima facie presumption that the

Commission has jurisdiction over any claims filed before the Commission.  Conrad

v. Continental Express, 1995 AWCC 84, Full Commission Opinion filed April 12,

1995 (E119927).  Before the Commission can assume jurisdiction over the claim,

there must be a statutory basis for entertaining the claim.  International Paper Co.

v. Tidwell, 250 Ark. 623, 466 S.W.2d 488 (1971); McKeag v. Hunt Transportation,

Inc., 36 Ark. App. 46, 818 S.W.2d 581 (1991); Patton v. Brown & Root, Inc., 31 Ark.

App. 141, 789 S.W.2d 745 (1990).  The Arkansas Workers’ Compensation Act does

not specify what extrastate situations it covers. Tidwell, supra; R. Leflar, American

Conflicts Law, 161 (3d Ed. 1977). Under the Arkansas Workers’ Compensation law,

an employer’s liability is statutorily based upon disability or death from an injury

arising out of and in the course of employment.  Ark. Code Ann. §11-9-401 (1987).

In addition, “employment” is defined as “every employment carried on in the state”

(subject to statutorily specified limitations).  Ark. Code Ann. §11-9-102(3)(1987).

The application of the Arkansas Workers’ Compensation Act must not violate

federal constitutional principles, particularly the full faith and credit clause.  Id.  In

considering the federal constitutional requirements, Professor Larson points to six

grounds on which the applicability of a particular compensation act has been

asserted.  They are:

1)  Place where the injury occurred;
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2)  Place of making the contract;

3)  Place where the employment relation exists or is carried out;

4)  Place where the industry is localized;

5)  Place where the employee resides;

6)  Place whose statute the parties expressly adopted by contract.

4 A. Larson, Larson’s Workmen’s Compensation § 86.10 (1994); Tidwell,

supra.  According to Larson, any state which is the locus of any one of the first three

criteria, and perhaps of the next two, can constitutionally apply its statute.

The Courts in Arkansas have held that this statutory provision must be

applied liberally in favor of a claimant in light of the humane purposes of the Act.

Tidwell, 250 Ark. at 633 (Arkansas law applied where claimant was injured in

another state where performance was contemplated but employment contract was

entered in Arkansas between an Arkansas resident and employer who maintains

an office exercising general supervision in Arkansas); Missouri City Stone, Inc. v.

Peters, 257 Ark. 917, 521 S.W.2d 58 (1975) (Jurisdiction found in Arkansas where

injury occurred in Oklahoma, employee was an Arkansas resident hired by

telephone call placed to him in Arkansas, employer maintained office in Arkansas,

and paid the employee by checks drawn on Arkansas bank); Midwest Dredging Co.

v. Etzberger, 270 Ark. 936; 606 S.W.2d 619 (Ark. App. 1980) (Jurisdiction found

where injury occurred in Louisiana where contract of hire occurred in Arkansas); but

see contra, Patton v. Highlands Ins. Co., 31 Ark. App. 141, 789 S. W. 2d 745 (Ark.
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App. 1990) (No jurisdiction where only contact with Arkansas is claimant’s

residency).

In the instant case, I find that the preponderance of the evidence fails to

provide a sufficient basis to invoke the jurisdiction of the Arkansas Workers’

Compensation Act.  The cases cited above which conclude that the Arkansas

Commission can properly exercise jurisdiction over the claim all contain

circumstances which, viewed in the light of liberal construction, connect the

employment, and not merely the employee, to Arkansas.  Patton v. Highlands Ins.

Co., 31 Ark. App. 141, 789 S. W. 2d 745 (Ark. App. 1990).  By the testimony offered

at the hearing, the only circumstances in the case at bar bearing on jurisdiction are

that the claimant is an Arkansas resident and the work performed was in both the

State of Arkansas and Mississippi.   On the other hand, the facts demonstrate that

the contract of hire was made in Mississippi under a Subcontract to perform work

in connection with a bridge project.  The Contract clearly defined that the project

was contractually performed on behalf of the Department of Transportation of

Mississippi and was clearly considered a State of Mississippi project.  The

Subcontract clearly required that WESI maintain workers’ compensation insurance

for the State of Mississippi as the site of the work defined by the contract.  

On a final note, I recognize the arguments that there are public policy

concerns that this State is interested in minimizing the likelihood of one of its

citizens becoming a public charge or an object of local charity in the event the

claimant becomes devoid of financial resources.  However, neither the fact that
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Woods was at all times a resident of the State of Arkansas or the interest of the

State of Arkansas in securing compensation to Arkansas physicians and hospitals,

or the combination thereof, can confer jurisdiction on this Commission without

affirmative legislative action.  See, Missouri City Stone, Inc. v. Peters, 257 Ark. 917,

521 S.W.2d 58 (1975) (J.Fogelman, concurring opinion).   Therefore, based on the

preponderance of the evidence, I find that the statutory basis required for the

Commission’s jurisdiction is absent and there is not a sufficient basis for the

Arkansas Workers’ Compensation Commission to invoke its jurisdiction.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW  

1. The claimant was an employee of Wright Steel Erectors, Inc. (WSEI)
when the claimant contends he sustained a compensable respiratory
injury as a result of exposure to lead.

2. Respondent has denied and controverted the claim.

3. The place of hire was in the state of Mississippi.

4. The alleged injury occurred on the Old River U.S. 82 Bridge which
was located in the County of Washington, State of Mississippi, and
County of Chicot, State of Arkansas.

5. Claimant is a resident of Arkansas and has been a resident of
Arkansas during the entire time he has been employed at Wright
Steel, Inc. 

6. The Contract clearly defined that the project was contractually
performed on behalf of the Department of Transportation of
Mississippi and was clearly considered a State of Mississippi project.
The Subcontract clearly required that WESI maintain workers’
compensation insurance for the state of Mississippi as the site of the
work defined by the contract.

7. The claimant has failed to prove by a preponderance of the evidence
that the Arkansas Workers’ Compensation Commission has
jurisdiction over the claim. 
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

 ___________________________     
HONORABLE BARBARA WEBB
Administrative Law Judge


