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STATEMENT OF THE CASE

A hearing was conducted on March 14, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on January 15,

2014, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, the issue, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing  Order  was  introduced,  without  objection,  as  “Commission’s

Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including July 17, 2012; that the claimant sustained a

compensable back injury as the result of a specific incident on said date; that

his average weekly wage was sufficient to entitle him to compensation rates

of $480.00 per week for temporary total disability and $360.00 per week for

permanent partial disability; that respondents had paid various medical and

indemnity benefits, including a change of physicians to Dr. Scott Schlesinger;

and that respondents had controverted claimant’s entitlement to additional

medical treatment.

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to additional medical treatment.

Claimant contended, in summary, that he was entitled to additional

medical treatment recommended by Dr. Schlesinger which the respondent

adjustor had resisted.

The respondents contended that it had accepted and paid all

appropriate benefits to which the claimant was entitled while maintaining that

any further treatment recommended had either already been made available

or was not reasonably necessary as related to the claimant’s admitted injury.

The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the March 14, 2014, hearing containing
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numerous exhibits.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he is entitled to a requested lumbar epidural steroid

injection (LESI).

4. The claimant has proven, by a preponderance of the credible evidence,

that he remains entitled to continued reasonably necessary

maintenance treatment, including, but not limited to prescription

medications necessary to treat his July 17, 2012, admitted,

compensable injury.

5. All additional issues are, by necessity, specifically reserved.

DISCUSSION
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This is an extremely unusual and difficult claim.  First, I feel compelled

to point out that I found the claimant to be an extremely credible witness.  The

record reflects that following the claimant’s July 17, 2012, back injury, he

returned to work for the employer herein despite sustaining a significant low

back injury while continuing to perform physically demanding work. The

claimant exhibited a strong work ethic.   Although the claimant’s injury

reflected a central disc protrusion with annular tear at L5-S1, as well as a mild

posterior disc bulge of the L4-L5 intervertebral disc, the injury did not require

surgical intervention.  The record further reflects that respondents exercised

good faith in meeting its obligations under our workers’ compensation laws by

providing the claimant with prompt, reasonably necessary medical treatment.

In fact, the record reflects that respondents have paid for various diagnostic

testing and treatment by a number of physicians including, but not limited to

a requested change of physicians to Dr. Scott Schlesinger who apparently

made various recommendations concerning additional treatment; however, for

some inexplicable reason, Dr. Schlesinger’s reports and recommendations

were not introduced by either party.  Admittedly, an inference can be drawn

that in fact Dr. Schlesinger recommended a LESI because his

recommendation was submitted to a third-party medical utilization review

which made a determination to not certify the requested procedure.  In
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addition, the claimant’s prior authorized treating physician and neurosurgeon,

Dr. Tim Maryanov recommended that the claimant not undergo an

interventional injection.  Accordingly, in the absence of any narrative report

from Dr. Schlesinger, together with the physician peer review

recommendation, I am constrained to deny further epidural steroid injections

as reasonable treatment for the claimant’s admitted injury.  However, the

record also reflects that respondents, for unexplained reasons, terminated all

of the claimant’s medical treatment, including prescription medications

necessary to treat the claimant’s on-going symptoms.  In my opinion,

respondents were not justified in terminating all medical treatment while

showing justification for non-certification of what appears to be a repeat LESI.

I feel compelled to further point out that respondents identified witnesses who

were apparently in a position to testify concerning the reason for termination

of all medical treatment, but, again, respondents failed to call any witnesses

in support of its controversion of all medical treatment.

The claimant, David Adam Wilson, testified in his own behalf.  The

claimant is twenty-six (26) years old.  After graduating from high school, the

claimant received training as an emergency medical technician (EMT) and

received a certification in 2008.  The claimant continued receiving vocational

training and became a licensed paramedic in 2011.  The claimant was
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employed as a licensed paramedic for the employer at the time of his admitted

injury.  A description of the claimant’s injury, the prompt reporting of the injury,

as well as his initial course of conduct and initial medical treatment is set out

below:

Q     Okay.  Let me recall your mind back to the date of this injury in July of
2012.  Can you tell the Judge what you were doing that day and what
happened to you?

A     Well, we were going out on a call for – it was a chest pain call.  We got
to the residence.  Whenever we got to the residence, I determined that the
patient was showing all signs and symptoms of probably having a cardiac
event.  The house that we went to, it was on a sloped hill, a lot of rough gravel
around.  We determined that we couldn’t get the stretcher into the house due
to the steps.  We didn’t feel like the steps and the porch would support the
weight of the stretcher, the patient and the crews.  We did have some first
responders on scene who helped us walk the patient down the steps out to
the stretcher, at which time we placed him and secured him on the stretcher
and then started moving him across the driveway.  Given the terrain, though,
at some point we had to start lifting the stretcher up to get him over the rocks.
During that time I noticed that I felt a pop in my back.  I didn’t think much of it
at the time.  We got the patient loaded into the ambulance and proceeded to
go to White River Medical Center in Batesville.  During the trip I noticed that
my back started to hurt a little bit more and more.

Q     In your paramedic training, did you have some exposure to the anatomy
and to signs in the lumbar spine?

A     We had some exposure, and, of course, we learned about the anatomy
of the back, learned about all the nerves and muscles and things.

Q     Okay.  So you’re more than just a layman.  Did you have some idea that
you had caused some kind of insult to your lower back?

A     At that time I didn’t think it was any type of major insult.  I thought it might
have just been I had a pulled muscle or maybe just got my back out of
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alignment.

Q     All right.  And go on with your narrative.  What happened after that?

A     After that – I was on a 48-hour shift, the best I can recall.  We got to the
hospital.  On our way back I believe I called Jeff to let him know that I thought
I had hurt my back possibly.

Q     I want to stop you.  Is that Jeff – pronounce the last time [sic], Graefe?

A     Graefe.  Yes, he was our – 

Q     What is his title with the ambulance company?

A     He was the director of operations for Spring River.

Q     Okay.  Is he the person that you ordinarily would report something like
this to?

A     Yes.

Q     All right.  When you went to work, were you kind of briefed in about if you
got hurt on the job what to do?

A     Yes.  It was to just notify them that we had gotten hurt and they would
guide us from there for what we needed to do.

Q     All right.  And Mr. Graefe would be the person – 

A     Right.

Q     He would be the go-to guy to report a work injury?

A     Yes.

Q     All right.  Go ahead.

A     We continued on – of course, I continued on with my shift.  I tried to
stretch out my back a little bit once we got back to the base that night.  The
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rest of the night was pretty uneventful.  The next day I woke up, back was still
sore.  I still had some limited range of motion but felt like I could continue at
work.  It didn’t seem like it was anything out of the ordinary.  We continued on
with – as we continued through the day, we wound up having a transfer to
White River again from Ash Flat.  During that transfer it wasn’t anything out
of the ordinary, just a routine transfer.  The patient was of average size, I
would say.  Took the patient down there, and on the way down there, I noticed
my back starting to hurt more.  Got to the hospital, dropped the patient off.  I
felt like once we got back to the base, I could walk around and maybe get the
pain to resolve itself.  As soon as we got back to Ash Flat, we had another call
for another transfer going down to White River.  As we proceeded with that
one, the pain became very, very severe, very intense.  By the time we got to
the hospital, I wasn’t even able to stand upright to walk the patient in.  Of
course, we got the patient out and took them in.  At that time my partner
informed me that I should probably go home.  She told me that I needed to go
home as a matter of fact.

Q     This was Brandy Lane?

A     Yes, Brandy Lane.

Q     She’s the EMT on the run with you?

A     She was the EMT on the run with me.

Q     Were you not able to stand up straight?

A     I was not able to stand up straight, no.

Q     All right.  Did anybody at that point at work direct you to any kind of
treatment or a doctor appointment?

A     No.  I called Jeff Graefe again to let him know that I needed to go home.

Q     Okay.

A     I thought that after a couple of days at home, after I had my four days off
just resting and after seeing the chiropractor, I’d probably be okay.
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Q     Okay.  So when he didn’t object to you seeing – so that’s Dr. Derek
Smith, is that right?

A     Yes.  No, he did not object.

Q     And he’s a chiropractor in Pocahontas, is that right, sir?

A     He is.

Q     I think you saw him for just the one visit, is that right?

A     Yes.  (Tr.13-17)

The claimant testified that after returning to work, his supervisor, Jeff

Graefe, sent him to the company doctor, Dr. George Jackson.  The claimant

stated that Dr. Jackson gave him two (2) injections, one on each side of his

back, ordered an x-ray, as well as a subsequent MRI which was performed on

August 2, 2012.  Based upon the MRI, Dr. Jackson recommended a

neurosurgical consult.  Again, for some unexplained reason, no narrative

reports were submitted from the company doctor.  However, the MRI revealed

a central disc protrusion with annular tear of the L5-S1 intervertebral disc, as

well as a mild posterior disc bulge of the L4-L5 intervertebral disc.  (Tr.18-

19)(Cl. Ex. A, pp.1-2)

The claimant testified that Dr. Jackson wanted to refer him to Dr.

Rebecca Tuck, a neurosurgeon in Jonesboro, Arkansas, but that the

insurance adjustor refused and sent him to Dr. Reza Shahim, in Little Rock,
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Arkansas.  Dr. Shahim evaluated the claimant on September 6, 2012.  Dr.

Shahim’s recommendations are set out below:

RECOMMENDATIONS:     The patient is symptomatic from an
annular tear and disc disease.  I have recommended
conservative management.  His symptoms are very mild a [sic]
this point.  He may return to full duty.

He may require lumbar epidural steroid injection or physical
therapy if his [sic] he has recurrence of his symptoms.  We
discussed the technical aspects of facet blocks and injections.
The risks of injection includes [sic] infection, bleeding and the
potential need for further treatment.

We’ll follow up with the patient in a few months.  (Resp. Ex. A,
p.27)

The claimant next came under the care and treatment of Dr. Tim

Maryanov, a neursurgeon with the Jonesboro Neurosurgery Clinic in

Jonesboro, Arkansas.  Again, Dr. Maryanov treated the claimant

conservatively with medications and physical therapy.  Dr. Maryanov ordered

a CT-scan of the lumbar spine which again confirmed a small right paracentral

disc herniation with slight contact on the right SI nerve root but no disc

compression as well as a small midline right paracentral hard disc herniation

at L5-S1.  The claimant last saw Dr. Maryanov on May 3, 2013.  Dr.

Maryanov’s recommendations are set out below:

IMPRESSION/PLAN:     25-year-old male who I am evaluating as
part of Workman’s Compensation evaluation.  He is
symptomatically better.  His imaging is only significant for some
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evidence of degenerative disc disease in the L5-S1 segment of
the lumbar spine.  Therefore, I feel he is suffering from
exacerbation of his discogenic back pain.  This is getting better
with conservative therapy.  I recommended continuation of that.
I recommended to him not to undergo another interventional
injection because these seem to make his symptoms worse.  I
think he is going to continue to improve.  I feel that it is
appropriate to release him back to work without restrictions.  I
gave him a letter detaining that.  He knows how to contact us if
any problems arise.  Otherwise, his follow-up is on a p.r.n. basis.
(Resp. Ex. A, p.39)(Emphasis supplied)

On or about November 1, 2013, the claimant left the employment of the

employer herein and went to work for ProMed Ambulance in Pocahontas,

Arkansas.  The claimant has continued to work as a paramedic for another

employer since that time.  Again, I found the claimant to be a very credible

witness.  He has not missed work and is motivated to continue working.

Nevertheless, the claimant continues to experience physical problems.  As

previously noted, the claimant obtained a change of treating physicians,

approved by the Arkansas Workers’ Compensation Commission and was

subsequently examined and evaluated by Dr. Scott Schlesinger, a

neurosurgeon in Little Rock, Arkansas.  Unfortunately, no report from Dr.

Schlesinger was submitted by either party.  It is apparent that Dr. Schlesinger

made various recommendations including a repeat LESI which was submitted

to a physician peer review which denied the recommendation.  (Cl. Ex. A,

pp.9-10)(Resp. Ex. A, pp.40-41)
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The record reflects that respondents have not only controverted the

recommendations for another LESI, but have also controverted follow-up

maintenance care.  The claimant testified that he attempted to refill a

prescription Skelaxin which he takes as needed for muscle spasms and that

the insurance carrier had previously terminated his prescription refills.  Said

prescription was prescribed by the company doctor, Dr. George Jackson.

(Tr.50-51)

ADJUDICATION

The sole issue presented for determination was whether the claimant

was entitled to additional, continued medical treatment.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).
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It  is  well-settled   that   the   claimant   has  the  burden  of  proving  the 

job-relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964

(1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it

was the duty of the Commission to draw every legitimate inference in favor of the

claimant and to give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether or

not a claimant has met the burden of proof be weighed impartially, without giving the

benefit of the doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4);

Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that the claimant has failed to prove that he is

entitled to a recommended lumbar epidural steroid injection.  As previously noted,

no narrative report was received from Dr. Schlesinger.  While I am confident that Dr.

Schlesinger made a suggestion for a LESI, the reason for any recommendation by

Dr. Schlesinger is absent.  At least two (2) physicians have voiced opposition to any

further injections, including the claimant’s prior authorized treating physician, Dr.

Maryanov, and the peer review physician, Dr. Allen Mirosol.  The claimant has the
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burden of proving, by a preponderance of the evidence, that the requested medical

treatment is reasonably necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright Contracting Co., v.

Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

I do specifically find that respondents were not justified in terminating

the claimant’s prescription medication treatment.  The claimant is entitled to

continued, reasonably necessary medical treatment to treat his symptoms and

maintain his condition.  I feel compelled to further point out that it appears that

the claimant has sustained a permanent injury as a result of his July 17, 2012,

injury; that the claimant has since left respondent’s employment and it is my

fervent belief that it would be in the best interest of both parties to explore

amicable resolution of the entire claim rather than require further litigation and

appeals.  As previously noted, all additional issues have been specifically

reserved.  In view of the foregoing, I hereby make the following:

AWARD

Respondent, National Union Fire Insurance, is hereby directed and

ordered to pay continued, reasonably necessary medical treatment consistent

with the foregoing findings and conclusions.

Since this is a medical only claim, no attorney’s fees may be awarded
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pursuant to Ark. Code Ann. §11-9-715.

All additional issues are, by necessity, reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


