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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE JAMES STANLEY,
JR., Attorney at Law, Little Rock, Arkansas.

Respondent No. 1 was represented by HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas, and waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 22, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on August 26, 2013.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. On or about July 24, 1996, the claimant sustained
a compensable injury to his ankle and his low
back. 

3. The claimant’s average weekly wage of $296.67 per
week entitles him to compensation rates of $198.00
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per week for temporary total disability and
$154.00 per week for permanent partial disability.

4. Respondent No. 1 has paid benefits for an
impairment rating of 23% to the body as a whole
assigned on June 11, 1997, and a 15% impairment
rating to the lower extremity assigned on
February 13, 1998.

5. Prior to a change of physician granted by the
Arkansas Workers’ Compensation Commission,
Respondent No. 1 last paid medical benefits in
this case for services received on June 11, 2002.

6. The claimant received medical services from Dr.
Harold Chakales for the first time on July 28,
2009, following a Change of Physician Order
entered by the Arkansas Workers’ Compensation
Commission. 

7. The claimant was involved in a motor vehicle
accident on September 8, 2004.

8. Administrative Law Judge Richard Calaway entered
an Opinion in this claim on March 21, 2007.

9. The Full Commission entered an Opinion in this
claim on August 17, 2007.

10. The claimant cannot be permanently and totally
disabled prior to the date that he last worked.

11. Respondent No. 1 last paid indemnity benefits in
this case on July 13, 1999.

12. A Form AR-C in this case was filed at the
Commission on June 12, 1998.

13. Respondent No. 1 paid Dr. Johnson’s bills after
the Commission ordered a change of physician to
Dr. Johnson. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:



3BRADLEY WHITE - E609910

1. Medical benefits provided by Dr. Johnson and
referrals by Dr. Johnson (including but not
limited to pain management).

2. Res judicata.

3. Waiver.

Respondent No. 1:

1. Statute of limitations, relationship of claimant’s
present complaints to the 1996 injury, claimant’s
entitlement to additional treatment, and treatment
authorization.

2. Independent intervening cause in 2004.

Respondent No. 2:

None.

The record consists of five volumes: (1) the

October 22, 2013, hearing transcript; (2) a separate exhibit

binder for the hearing conducted on October 22, 2013; (3)

the October 28, 2010, transcript of Dr. Weatherley’s

deposition marked Joint Exhibit 1; (4) the January 3, 2007,

hearing transcript marked Joint Exhibit 2; and (5)

Commission Exhibit 3 consisting of the following post-

hearing correspondence which I have “blue-backed” together

to designate as part of the record: my letter dated

October 23, 2013; Ms. King’s letter dated October 23, 2013;

Mr. Stanley’s post-hearing brief filed November 21, 2013;

Mr. Wade’s post-hearing brief filed November 21, 2013; and

Mr. Wade’s reply brief filed December 5, 2013)   
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DISCUSSION

Issue 1: Statute of Limitations

In their November 21, 2013, post-hearing brief,

Respondent No. 1 (hereafter “the respondents”) states that

the claimant did not make a claim for continuing medical

treatment until 2010, eight years after the claimant’s

medical treatment was cut off in 2002. (R. 11-21 B. P. 3)

The Respondents contend that the claimant’s request for

additional medical benefits is barred by the statute of

limitations for reasons discussed in Flores v. Walmart

Distribution, 2102 Ark. App. 201, ___ S.W.3d ___.  The

respondents cite Flores for the proposition that a request

for one type of benefits does not toll the statute of

limitations for all other claims for benefits that were not

requested at that time. (R. 11-21-13 Br. p. 3)

In their December 5, 2013, post-hearing brief, the

respondents also assert, without citations, that an AR-C

previously filed in 1998, at a time when no benefits were

controverted, did not toll the statute of limitations for

all purposes.  The brief also asserts that the claimant did

not reserve any issues at a subsequent 2007 hearing. (R. 12-

5-13 Br. p. 2)

The claimant asserts in his November 20, 2013, post-

hearing brief that Arkansas Code Annotated 11-9-702(a)(1) is

the applicable statute of limitation. (C. 11-21-13 Br. p. 1) 

The claimant asserts that his AR-C filed on June 12, 1998, 
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1Although the Form AR-C in evidence does not contain a
Commission file marked date of receipt, I note that the
Commission’s letter in evidence from Faydeane Gray indicates
that Mr. Davis had filed his Form AR-C at the Commission by
at least June 10, 1998. (R. Exh. 2 p. 6)  

2Because Mr. Davis on the 1998 Form AR-C checked the
box for “Additional Medical Expenses” in the “Additional
Benefits” section of the form AR-C file in 1998, the
respondents are incorrect in asserting in their post-hearing
brief that the first claim for additional medical benefits
filed in this case was in 2010.  For purposes of tolling the
statute of limitations, the first claim for additional
medical benefits was instead filed in 1998 on the Form AR-C.
In addition, because there is no dispute that Mr. White had
received medical benefits before his attorney filed the 1998
Form AR-C seeking additional medical expenses, I note that
the applicable statute of limitations is clearly Arkansas
Code Annotated section 11-9-702(b) [Time for filing
additional claim], and not Arkansas Code Annotated section
11-9-701(a)(1) [Time For Filing] as the claimant asserts in
his post-hearing brief.    

requested medical treatment and has never been dismissed.

(C. 11-21-13 Br. p. 2)

This examiner concludes that the facts relevant to the

parties’ arguments are not in dispute.  The claimant

sustained his compensable ankle and low back injuries on or

about July 24, 1996. (Comm. Exh. 1 p. 2) Less that two years

thereafter, on or about June 9, 19981, Attorney Gary Davis

filed on Mr. White’s behalf at the Commission a Form AR-C on

which Mr. Davis checked every available box for both

“initial benefits” and “additional benefits.” (R. Exh. 1 p.

1) ALJ Richard Calaway has previously noted that the 1998

Form AR-C is actually a claim for “additional benefits,”

since benefits had already been paid at the time the form

was filed2. (R. Exh. 1 p. 31) Contrary to the respondents’
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post-hearing brief assertion that no issues were reserved

during that hearing, ALJ Calaway stated in the first

paragraph of his opinion filed on March 21, 2007, that other

possible issues were reserved (besides the change of

physician issue, statute of limitations issue and attorney’s

fee issues being decided). (R. Exh. 1 p. 29) ALJ Calaway

found that the requested change of physician was not barred

by the statute of limitations, and this finding was affirmed

by the Full Commission in a decision filed on August 17,

2010. (R. Exh. 2 p. 34-35)

The first hearing held on the claimant’s claim for

additional medical expenses (and the respondents’ statute of

limitations defense on a claim for additional medical

benefits) was held on October 22, 2013. (T. 1)

Against this background of relevant facts, I do not

find persuasive the cases cited by the respondents in their

post-hearing briefs for the following reasons.  First, to

the extent that the respondents rely on Eskola v. Little

Rock School District, 93 Ark. App. 250, 218 S.W.3d 372

(2005), I point out that the Form AR-C at issue in Eskola

was adjudged to be a claim for initial benefits, whereas the

request for medical expenses made in the 1998 Form AR-C

filed in this case had to be a request for additional

benefits, since the claimant in the present case had already

undergone nearly two years of admittedly compensable medical

treatment before his attorney filed the Form AR-C in 1998.
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3Since the Court in Flores appears to have described a
separate statute of limitations for each category of
benefits available to an injured worker, then I note that a
claim for benefits (AR-C) filed at a particular point in
time under the Flores reasoning could conceivably represent
a claim for initial benefits for some categories of
benefits, and at the same time represent a claim for
additional benefits for other categories of benefits,

The Arkansas Court of Appeals in Flores v. Walmart

Distribution, 2012 Ark. App. 201, ___ S.W.3d ___, has now

essentially reasoned that the Arkansas Workers’ Compensation

Law creates a separate statute of limitations for each

possible category of benefits available to an injured worker

for an injury.  The Court in Flores affirmed a Commission

decision that, under the history of the case, the claimant’s

request for permanent disability benefits was barred by the

statute of limitations even though she remained entitled to

additional medical benefits. 

However, in the present case, unlike the claimant in

Flores, Mr. White need not assert that his continued

entitlement to some other category of benefits tolls the

statute of limitations with regard to a claim for additional

medical expenses.  Applying the Court’s reasoning in Flores

to the present case, the claimant’s timely filed request for

additional medical benefits on his 1998 AR-C would toll the

statute of limitations on a claim for additional medical

benefits, even if none of the other boxes checked on the

1998 AR-C would toll a claim for additional medical

benefits.3  Moreover, the Arkansas Courts have long held
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depending on the categories of benefits that the injured
worker had already been provided for an injury at the time
the AR-C is filed.  For example a claimant who requested
medical, TTD, and PPD, on a Form AR-C after having already
received some previous medical and TTD, under the reasoning
of Flores, may be filing a claim for additional benefits for
purposes of the statute of limitations for medical and TTD,
but a claim for initial benefits for purposes of the statute
of limitations for PPD.  A claimant’s attorney might argue
that the only conceivable way to avoid committing legal
malpractice with regard to the statute of limitations when
filing a Form AR-C after the 2012 Flores’ decision would be
to file at the Commission within two years from the date of
injury a Form AR-C with every single box for initial and
additional benefit checked - which is precisely what Mr.
Davis did in this case in 1998.   

that a timely filed claim for additional benefits tolls the

statute of limitations until the claim is acted upon.

Bledsoe v. Georgia-Pacific Corp., 12 Ark. App. 293, 675

S.W.2d 849 (1984)[tolling]; Arkansas Power & Light Co. v.

Giles, 20 Ark. App. 154, 725 S.W.2d 583 (1987)[tolling];

Sisney v. Leisure Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d

173 (1986)[tolling]; Jones Truck Lines v. Pendergrass, 90

Ark. App. 402, 206 S.W.3d 273 (2005)[tolling]; Spencer v.

Stone Container Corp., 72 Ark. App. 450, 38 S.W.3d 909

(2001)[tolling]; Joe Brennan Gen. Contracting v. Adair, 62

Ark. App. 240, 971 S.W.2d 798 (1998)[subsequent decision

disposing claim]; Stewart v. Arkansas Glass Container, 2010

Ark. 198, 366 S.W.3d 358 (2010)[subsequent decision

disposing claim]; VanWagner v. Wal-Mart Stores Inc., 368

Ark. 606; 249 S.W.3d 123 (2007)[subsequent hearing does not

dispose of claim if some issues reserved]; Dillard v. Benton

County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 287
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(2004)[dismissal disposing of claim]; Single Source

Transportation v. Kent, 99 Ark. App. 153, 258 S.W.3d 416

(2007)[discussing dismissal disposing claim].  

Finally, to the extent that the respondents’ brief

asserts, without citation, that the claimant’s claim for

additional medical treatment on a Form C filed in 1998

cannot toll the statute of limitations because the

respondents were voluntarily paying Mr. Bradley medical

benefits when the form was filed, I note that the Full

Commission, relying on the circumstances presented in Sisney

v. Leisure Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d 173

(1986) has previously rejected this exact same argument in

Wallace v. St. Louis Music, Inc., Full Workers’ Compensation

Commission, Opinion filed September 19, 2002 (E704056 &

F003039).  The Commission in Wallace noted that the claimant

in Sisney continued to receive compensation benefits after

filing a claim for additional benefits, and the Court

nevertheless held that the claim for additional benefits

tolled the statute of limitations.  Wallace, p. 14.   

Because I conclude that the claimant’s claim for

additional medical treatment was tolled by his documented

request for additional medical treatment in a Form C filed

in 1998, and since that claim for additional medical

treatment has never previously been decided by the

Commission or dismissed by the Commission, I find that the

claimant’s request for an award of additional medical
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treatment based on evidence presented at the 2013 hearing is

not barred by the applicable statute of limitations.

Because I conclude that the claimant has established

that his claim for additional medical treatment filed in

1998 is not barred by the applicable statute of limitations,

I make no findings at this time regarding his alternative

legal theories that the respondents’ statute of limitations

argument is barred by waiver and/or by res judicata.

Issue 2: Independent Intervening Cause.

Arkansas Code Annotated section 11-9-102(4)(Repl. 2012) 

provides:
 

(F) BENEFITS. 

(i) When an employee is determined to have a
compensable injury, the employee is entitled to medical
and temporary disability as provided by this chapter. .
. . 

(iii) Under this subdivision (4)(F), benefits shall not
be payable for a condition which results from a
nonwork-related independent intervening cause following
a compensable injury which causes or prolongs
disability or a need for treatment.  A nonwork-related
independent intervening cause does not require
negligence or recklessness on the part of a claimant. 

     In interpreting this statute, the Arkansas Supreme

Court has concluded that this language did not change prior

law so that, if there is a causal connection between a

primary compensable injury and a subsequent disability,

there is no independent intervening cause unless the

subsequent disability is triggered by activity of the

claimant that is "unreasonable under the circumstances."
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Davis v. Old Dominion Freight Line, 341 Ark. 751, 20 S.W.3d

326 (2000), citing Guidry v. J. & R. Eads Constr. Co., 11

Ark. App. 219, 669 S.W.2d 483 (1984). 

     In the present case, the respondents contend that an

automobile accident in September of 2004 was an independent

intervening event which aggravated Mr. White’s work injury

and also caused injuries uninvolved in the original work

injury.  The respondents point out that (1) The respondent

last paid medical benefits on June 11, 2002, related to Mr.

White’s 1996 work injury prior to the 2004 accident; (2) It

was only after the 2004 accident that Mr. White no longer

worked full time; and (3) It was only after the 2004

accident that Mr. White was first referred for pain

management and sought chiropractic care. (R. 11-21-13 Br.

p. 1-2) I am not persuaded by the respondents’ argument of a

lack of causal connection for the following reasons.

First, medical records in evidence indicate that Mr.

White’s 1996 work injuries occurred when he fell 35 feet

from a roof when he was 19 years old. (R. Exh. 1 p. 1) He

underwent open reduction and internal fixation for a left

ankle fracture. (R. Exh. 1 p. 1) In addition, Dr. T. Glenn

Pait in the summer of 1996 also performed a lumbar vertebral

fusion from L4 to S1 to stabilize an L5 burst fracture that

Mr. White also sustained in the fall.

With regard to Mr. White’s ongoing treatment for his

back, the respondents may have last paid for authorized
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treatment in 2002, but medical records in evidence indicate

that in 1997 the parties transferred Mr. White’s

neurosurgical follow-up for his lumbar spine injury to Dr.

Anthony Russell. (R. Exh. 1 p. 18) Notably, Dr. Russell

performed his last follow-up of Mr. White in the record in

March of 2004, six months before the automobile accident

which the respondents contend was an independent intervening

cause of Mr. White’s low back problems. (R. Exh. 1 p. 36)

Second, while it is true that Mr. White first presented

to a pain specialist in March of 2005, i.e., six months

after the September 2004 automobile accident, I note that

Dr. Garlapati (the pain specialist) at that time referenced

recent studies of Mr. White’s neck and thoracic spine, not

his lumbar spine. (R. Exh. 1 p. 37) Similarly, the

October 25, 2005, report of Dr. Calhoun, a treating

neurosurgeon after the automobile accident, indicates that

Mr. White at that time had significant musculoskeletal

injury to his thoracic spine (not his lumbar spine) in the

motor vehicle accident. (R. Exh. 1 p. 39) Dr. Garlapati

specifically indicated in a letter dated April 9, 2007, that

Dr. Calhoun in April of 2005 had referred Mr. White to Dr.

Garlapati for evaluation and treatment of cervical radicular

pain and severe myofascial pain in the neck and shoulders

bilaterally. (R. Exh. 1 p. 10) Therefore, the

contemporaneous medical reports in evidence simply do not

support a reasonable conclusion that the motor vehicle



13BRADLEY WHITE - E609910

accident in 2004 is an independent intervening cause of Mr.

White’s lumbar spine symptoms. 

Third, whereas the respondents appear to attribute Mr.

White’s current lumbar spine problems solely to his 2004

motor vehicle accident, I note that the only permanent

structural abnormality in Mr. White’s lumbar spine

referenced by any of his treating physicians after 2004

appears to be the surgical fusion that he underwent in 1996. 

I note that Dr. Russell, as far back as July 9, 1997,

predicted that, after his type of low back surgery at such a

young age, Mr. White would be doomed to long term back

problems if he did not eliminate heavy physical labor.  Dr.

Russell strongly recommended that Mr. White consider

retraining in order to do some type of sedentary work. (R.

Exh. 1 p. 19) 

Likewise, Dr. Jim Weatherley, a chiropractor, treated

Mr. White for a period from 2007 until at least the date of

his deposition on October 28, 2010.  When Dr. Weatherley was

treating Mr. White with chiropractic care in 2009, Dr.

Weatherley indicated that Mr. White improved, but that there

were limitations as to how much improvement he could

experience due to his spinal fusion. (R. Exh. 1 p. 67)

During the course of his 2010 deposition, Dr. Weatherley

testified that Mr. White is worse off because he has had a

fusion that will limit his spinal integrity. (Jt. Exh. 1 p.

34) According to a 2009 letter authored by Dr. Weatherley,
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Mr. White first presented in 2007 with mild low back pain

but constant neck and shoulder problems. (Jt. Exh. 1 - R.

Exh. 4) According to Dr. Weatherley’s 2007 Case Evaluation &

Recommendation, Dr. Weatherley attributed the precipitating

cause of Mr. White’s complaints as a fall from a building in

1996 that was complicated by an automobile accident in 2004.

(Jt. Exh. 1 - R. Exh. 3) Dr. Weatherley testified in 2010

that he was performing adjustments on Mr. White at that time

about every two weeks, because if Mr. White went much

longer, his symptoms returned in the area of his hips,

pelvis, and the lower part of his spine. (Jt. Exh. 1 p. 55)

After a course of litigation over whether the statute

of limitations barred Mr. White’s right to a one-time change

of physician under the Arkansas Workers’ Compensation Law,

Mr. White came under the care of an orthopedist, Dr. Harold

Chakales, on July 28, 2009.  Dr. Chakales’ reports between

July of 2009 and November of 2011, indicate that Dr.

Chakales was treating Mr. White with medication for chronic

back pain before Dr. Chakales died and the Commission

entered a new Change of Physician Order to Dr. Gil Johnston.

(C. Exh. 1 p. 10-22) During the course of his evaluations in

2012 and 2013, Dr. Johnston has recommended a referral to a

pain specialist, preferably in Conway not Little Rock. (C.

Exh. 1 p. 1-3)

In their briefs, the respondents contend in part that

(1) any treatment at present is solely the result of the
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claimant’s 2004 motor vehicle accident, and (2) Dr.

Johnston’s records do not indicate that he has any knowledge

of the claimant’s 2004 motor vehicle accident. (R. Br. 5-3-

13 p. 2; R. Br. 11-21-13 p. 2)  

With regard to Dr. Johnston’s knowledge or lack of

knowledge of Mr. White’s 2004 motor vehicle accident, I

agree that his three reports in evidence do not refer to

that accident.  However, I point out that Mr. White was

referred to Dr. Johnston through a Change of Physician Order

for his 1996 work-related injury, and not for his 2004 motor

vehicle accident.  In addition, I note that Dr. Johnston

indicated in his initial report that he reviewed records

that Mr. White brought with him which indicated that he was

seeing Dr. Garlapati in 2005, and his last report indicates

that Dr. Johnston had finally received Dr. Chakales’ reports

as well. (C. Exh. 1 p. 3) I point out that Dr. Garlapati’s

report from March 31, 2005, in evidence; Dr. Chakales’

report From July 18, 2009, in evidence; and Dr. Chakales’

letter dated May 20, 2011, all make note of the 2004 motor

vehicle accident. (Jt. Exh. 2 - C. Exh. 1 p. 2; C. Exh. 1

p. 4, 17) Consequently, if Dr. Johnston has read the medical

reports that he has received, then he knows or should know

that Mr. White was involved in a rear-end motor vehicle

accident in 2004.  I also point out again that Dr. Calhoun

(the neurosurgeon who referred Mr. White to Dr. Garlapati,

the pain specialist, after the 2004 MVA) opined in October
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of 2005 that Mr. White sustained significant musculoskeletal

injury to his thoracic spine in the motor vehicle accident,

whereas Mr. White’s 1996 work-related injury and surgery

were in his lumbar spine. (Jt. Exh. 2 - C. Exh. 1 p. 1) 

To the extent that the respondents contend in their

briefs that the 2004 motor vehicle accident caused Mr. White

to no longer work at full time regular employment, I note

that the accident occurred on September 8, 2004, but Mr.

White stopped working at his full time job at Paladino

Construction six months earlier on March 13, 2004. (T. 37) I

also note that Mr. White presented to Dr. Russell two days

later, on March 15, 2004, with low back concerns after

falling in a ditch. (T. 35) After leaving Paladino

Construction, Mr. White began working on the family farm

where he worked at his own pace. (T. 38) Consequently, the

record indicates that, instead of leaving regular employment

because of the 2004 motor vehicle accident as the

respondents seem to contend, Mr. White had actually left his

last regular employment outside the family businesses six

months before the 2004 motor vehicle accident.

The respondents have also noted that Mr. White

indicated to Dr. Weatherley in a 2007 patient information

sheet that his symptoms began in 2004 (and not 1996). (T.

66-67) I find credible and consistent with that information

Mr. White’s testimony that he went to see Dr. Weatherley

primarily for neck and shoulder problems, which as far as
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this examiner can glean from the record, Mr. White in fact

did not have until the 2004 accident. (T. 21-22) 

I note that Mr. White also gave some rather confusing

testimony at various times about also sustaining various

types of lumbar or fusion related complications in the 2004

accident.  Such testimony included references to “severe

trauma lower lumbar region,” “scoliosis,” “subluxation” and

“curvature of the spine.” (T. 48, 52, 54) This examiner has

not found any such diagnoses anywhere in Mr. White’s medical

history either before or after the 2004 accident. 

In summary, there is no credible evidence in the record

indicating that Mr. White acted unreasonably under the

circumstances when he was operating a motor vehicle that

became involved in an accident on September 8, 2004.  In

addition, I find that Mr. White has established by a

preponderance of the evidence a causal connection between

his current lumbar spine and ankle complaints and the lumbar

spine and ankle injuries that he sustained on July 24, 1996.

In finding that a causal connection exists, I am most

persuaded by the evidence that: (1) Mr. White had last seen

Dr. Russell for lumbar spine complaints on March 15, 2004,

i.e., six months before the motor vehicle accident to which

the respondents now relate all of Mr. White’s current lumbar

spine complaints; (2) Mr. White was never diagnosed with any

new or additional structural abnormality in his lumbar spine

or his ankle in any of his medical reports in evidence after
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the 2004 motor vehicle accident; and (3) Whereas Mr. White’s

1996 injury and surgeries were to his lumbar spine and

ankle, Dr. Calhoun (the neurosurgeon who initially treated

Mr. White after the 2004 accident) opined in October of 2005

that Mr. White sustained significant musculoskeletal injury

to his thoracic spine in his 2004 accident.   

Issue 3: Reasonably Necessary Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period
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ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, the records of both Dr. Chakales

and Dr. Johnston indicate that each doctor believed that Mr.

White should be under the care of a pain management

physician. (C. Exh. 1 p. 3, 10) At the 2013 hearing, Mr. 

White testified that he is presently taking over-the-counter

Aleve and ibuprofen. (T. 30) Mr. White testified that his

prior pain management physician after the 2004 accident, Dr.

Garlapati, would not reduce the high doses of pain

medications that he was prescribing, so Mr. White stopped

going to him. (T. 18) Mr. White testified that Dr. Chakales

prescribed lower doses that helped the problem. (T. 23) Mr.

White testified that he would be willing to return to a pain

specialist if that is what is recommended. (T. 26) 

     Mr. Wade cross-examined Mr. White at the 2013 hearing

with a report that Mr. Wade said was prepared to determine

whether Mr. White was fit to stand trial with regard to a

physical altercation that Mr. White had with his father in

September of 2012. (T. 73) Although Mr. Wade did not offer

the report into evidence, Mr. Wade questioned Mr. White

about whether Mr. Wade was correctly reading statements

indicating that Mr. White had struggled with various legal

and illegal substances through the years, and had taken and

abused various medicines since hurting his back in a motor

vehicle accident. (T. 75-76) Neither party has actually
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offered into evidence any type of report or physician

opinion in fact opining that Mr. White has abused legal or

illegal drugs.  However, I find that Mr. White’s limited

testimony on the subject is consistent with the opinions of

Dr. Johnston and Dr. Chakales that Mr. White’s future

prescription medications, if any, should be prescribed and

managed by a pain specialist.  

     I find on this evidence that Mr. White has established

by a preponderance of the evidence that additional follow-up

care with Dr. Johnston is reasonably necessary, and that

management of Mr. White’s future prescription medications

through a pain management specialist by referral from Dr.

Johnston is also reasonably necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. On or about July 24, 1996, the claimant sustained
a compensable injury to his ankle and his low
back. 

3. The claimant’s average weekly wage of $296.67 per
week entitles him to compensation rates of $198.00
per week for temporary total disability and
$154.00 per week for permanent partial disability.

4. Respondent No. 1 has paid benefits for an
impairment rating of 23% to the body as a whole
assigned on June 11, 1997, and a 15% impairment
rating to the lower extremity assigned on
February 13, 1998.

5. Prior to a change of physician granted by the
Arkansas Workers’ Compensation Commission,
Respondent No. 1 last paid medical benefits in
this case for services received on June 11, 2002. 
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6. The claimant received medical services from Dr.
Harold Chakales for the first time on July 28,
2009, following a Change of Physician Order
entered by the Arkansas Workers’ Compensation
Commission. 

7. The claimant was involved in a motor vehicle
accident on September 8, 2004.

8. Administrative Law Judge Richard Calaway entered
an Opinion in this claim on March 21, 2007.

9. The Full Commission entered an Opinion in this
claim on August 17, 2007.

10. The claimant cannot be permanently and totally
disabled prior to the date that he last worked.

11. Respondent No. 1 last paid indemnity benefits in
this case on July 13, 1999.

12. A Form AR-C in this case was filed at the
Commission on June 12, 1998.

13. Respondent No. 1 paid Dr. Johnson’s bills after
the Commission ordered a change of physician to
Dr. Johnson.

14. The statute of limitations has not run on the
claimant’s claim for additional medical treatment
to be provided by Dr. Johnston and through
referral from Dr. Johnston.

15. The claimant’s 2004 motor vehicle accident is not
an independent intervening cause of the claimant’s
current lumbar spine and ankle conditions.

16. The claimant has established by a preponderance of
the evidence that additional medical treatment
provided by Dr. Johnston and a referral by Dr.
Johnston for pain management are each reasonably
necessary for treatment of his compensable lumbar
spine injury. 

AWARD

Respondent No. 1 is directed to pay benefits in

accordance with the findings set forth herein. 
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     The Full Commission has determined that the section of

Act 1281 of 2001 amending the attorney’s fee schedule in

Ark. Code Ann. § 11-9-715 does not apply retroactively.  See

Gail Sales v. Area Agency on Aging, Full Workers’

Compensation Commission, Opinion filed September 24, 2001

(F007770).  Consequently, Mr. Stanley’s attorney’s fee on

the medical benefits awarded herein is governed by the

provisions of Ark. Code Ann. § 11-9-715 as it existed prior

to the amendments of Act 1281 of 2001.  Compare Ark. Code

Ann. § 11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2012).  I find that Mr. Stanley is entitled to the

maximum statutory attorney’s fee allowed by the applicable

law.

Respondent No. 1 is directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


