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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. G310129

KAREN WARNICK, 
EMPLOYEE CLAIMANT

RUSSELLVILLE NURSING REHAB CENTER, 
EMPLOYER RESPONDENT

WESCO INSURANCE COMPANY,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED JULY 30, 2014                      
     
A hearing was held before Administrative Law Judge Chandra L.
Black, in Russellville, Pope County, Arkansas.

The claimant was represented by the Honorable Kristopher
Ramsfield, Attorney at Law, Fayetteville, Arkansas. 

Respondents were represented by The Honorable William C. Frye,
Attorney at Law, North Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 9,

2014, in Russellville, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on March 24, 2014.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing.  I

hereby accept the following stipulations:
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 1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

 2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including, September 4, 2013.

 3.  That on the date of the alleged injury, the claimant

was earning sufficient wages, so as to entitle her to weekly

compensation rates of $512 and $384.

 4.  That this claim for additional benefits has been

controverted in its entirety.

      5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

 6.  That respondents are entitled to an offset for any

unemployment benefits that the claimant has received.

      By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

     1.  Whether the claimant sustained a work-related right ankle

injury. 

2.  The claimant’s entitlement to medical treatment.

3.  Temporary total disability compensation from November 7,

2013, through to a date yet to be determined.

4.  An attorney’s fee.  

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings. Said contentions are

incorporated herein by reference. 
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The documentary evidence submitted in this case consists of

the hearing transcript of June 9, 2014, and the documents contained

therein.   

The following witnesses testified at the hearing: the  

claimant, Brittany Dickson, Debby Inks, and Haley Salinas.

                           DISCUSSION

     At the time of the hearing, the claimant was 43 years old.

She worked for Russellville Nursing and Rehab.  She worked at the

East Nurse’s Station, as a licensed practical nurse(LPN), floor

nurse.  She had clocked in at her regularly scheduled time when her

incident occurred.  Her job duties entailed taking care of the

residents, dispensing medications, supervising CNAs, drawing blood

and tending to the needs of the residents.  

     With respect to her incident of September 4, 2013, the 

claimant explained:

A. Okay.  I was sitting at the nurse’s station.  I was
charting, which is basically writing down in the charts what’s
going on with the patients, any that are sick or that are on
Medicare.  Brittany Dickson, who is a CNA, had come up behind
me while I was sitting like this (indicating), in a rolling
chair, and she had come up behind me, and she was like, Karen,
you’re going to have to do something with Sarah, she’s not
working, she’s not doing her job, and she was very frustrated.
And there’s -- the desk is L or actually shaped like this is.
There’s a cabinet which was on the floor to my right.
Brittany squatted down there and was getting -- actually was
getting her Dr. Pepper out to get a drink, and she was very
frustrated, and she was like, well, you know, you’re going to
have to do something.  I said, I believe I even said something
to Diane.  I can’t -- I’m not sure, Diane Mitchell, the other
nurse.  She was there when it happened.  She was sitting maybe
three or four feet from me at the same nurse’s station.  So
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when she said that, I was, like, oh, great, you know.  And so
I spun my chair around in order to get up to go with Brittany
to go find Sarah.  When I pushed off of the chair with my
right foot, it buckled.  It didn’t turn this way like a normal
-- like a sprain would, but it went the other way and it
popped really loud.  I kind of yelped, and said, oh, you know,
that hurt.  And I honestly -- it’s been nine months.  I do not
recall if I sat down for a minute and grabbed it, or if I just
-- I know that I caught myself.  I did not fall to the floor.
I went on with Brittany, and went and found Sarah in a room,
told her, you know, you need to get busy, you know, y’all need
to stay together, you’re a team, whatever.  And it was hurting
and I was limping.  And I will fully admit that I should have
filled out a workmen’s comp report right then.  My feelings
were that, well, you know, I’m going to have Diane, you know,
I’ll look at it, we’ll just look at it and see how it is.
I’ve never broken a bone before, to my knowledge, other than
my big toe.  So I really didn’t realize that that’s what had
happened.  I came back to the nurse’s station, and Diane,
actually, she heard the pop, and she knew when it happened.
And in a little bit, I believe we went out to take a smoke
break because I told her, I said, I really -- I need to look
at my ankle, it’s hurting.  And so we went outside the -- in
the courtyard, pulled my shoe and my sock off, and there was
a little bit of bruising, there was a little bit of swelling,
felt of it, moved it, and I could move it.  So I thought,
well, you know, that’s a good sign, I can actually move it.
And I felt of it.  I could feel some kind of crunchy sound in
it, but I didn’t realize what that was, that I was hearing.
And I asked Diane to give me her opinion.  She’s been a nurse,
I don’t know, 20, 30 years.  So I had her look at it with me,
and she said -- I said, what do you think, Diane, I said, what
do you think, sprain, ligaments, what are you thinking?  She
said, I think really it’s probably the ligaments or a sprain.
I said, do you -- and I specifically said, well, what do you
think, should I fill out a report or just not worry about it,
wait to see or -- and she said -- she said, I don’t think I
would.  She said, Karen, I really think it’s just a sprain.
And I made the mistake of doing something that I always tell
my CNAs to do.  I was always tell them to fill out a report as
soon as something happens.  And I did not do it.  Because I
treated my -- I felt like I had had an experienced nurse look
at it as well as myself, and we did get an ice pack.  I don’t
remember which CNA went and got one for me, and I’m not even
sure it was at that exact time.  There were several times
during that day that I sat down because my ankle was hurting,
but, again, I was thinking sprain, pulled ligaments, I’m not
going to do a bunch of wasted paperwork on something that
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turns out to be minor.

    According to the claimant, she treated her ankle with ice

because she believed that was all that needed to be done.  The

claimant agreed that she and Diane Mitchell administered self-care

to her right ankle.  She denied having injured any other part of

her body at that time.  The claimant described her pain as a

stabbing-type pain, which she told Diane Mitchell about. She

testified that both Diana Mitchell and Brittany Dickson heard the

pop.

     She admitted that the policy for reporting accidents requires

that you report it when it happens.  She admitted that she did not

report her accident immediately.  The claimant testified that she

should have reported her accident to Debbie Inks, or the director

of nursing (DON), Mark Lamb. 

     The claimant further testified that she reported her injury to

the next morning because she had continual pain during the day and

that night a throbbing, popping, and an actual “crunchy feeling.”

     She explained:

Q. And when you reported, did any paperwork get filled out?

A. No.  I was denied that.  I was told that if I had -- it
was kind of a long, drawn-out conversation.  I went to the
office and I asked to speak to Debbie Inks, my administrator.
And I asked her -- I told her that I had been -- I said, I
need to fill out a workmen’s comp report.  I said, I got hurt
yesterday.  And she said, what do you mean, or something like
that.  And I said -- I said, I hurt my ankle, and I really
think that I need to go to the doctor, there’s something, you
know, there’s something going on here.
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Q. Let me interrupt you.

A. Uh-huh.

Q. Did anyone offer to have you fill out a workers’ comp
report?

A. No.  I was told -- I was -- I was told that due to the
fact that I had -- because she asked me, have you ever hurt
your ankle before.

Q. Karen?

A. Uh-huh.

Q. Karen, you reported to Debbie Inks.

A. Yes.

Q. And she refused to allow you to --

A. Yes.

Q. -- fill out a workers’ comp claim.

A. Yes.

     With respect to her job duties, the claimant testified that

out of an eight-hour shift, she is on her feet, about five hours.

She worked a rotating shift that averaged out to five days a week.

     The claimant verified that the first doctor she sought 

treatment from was Dr. Kuykendall.  According to the claimant, she

had to wait until she got paid, which was September 11, because she

could not afford to go to the doctor.  The claimant further

explained that she had not met her deductible and would have to pay

the full amount for a doctor’s visit.  

     According to the claimant, Dr. Kuykendall x-rayed her and put

her in an air splint.  She essentially testified that when she
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returned to him eight days later, she was worse.  The claimant

testified that she had an incident driving wherein her foot hung

and then actually popped over.  After this incident, the claimant

contacted Dr. Kuykendall’s office, and he put her in a boot.  The

claimant admitted that she did not tell Dr. Kuykendall that she had

gotten hurt at work.  She explained that her administrator, Ms.

Inks instructed her not to tell the doctor she was injured at work.

The claimant testified that when she told Ms. Inks she was hurt at

work, she asked her if she had ever injured her ankle.  According

to the claimant, she told Ms. Inks back when she was a teenager,

she twisted ankles and had sprained ankles.  The claimant 

remembered having twisted her ankle in the seventh grade, which was

twenty-five(25) to thirty(30) years ago, but had not injured her

ankle as an adult.  At that point, the claimant testified that Ms.

Inks told her that workers’ comp would not cover her because that

would be considered a pre-existing condition, so she should not

tell the doctor she got hurt at work because if you do, your

private insurance will not pay.  The claimant stated that she is a

trusting person, so did as she was told.       

    With respect to prior injuries, the claimant specifically

testified that she had some sprained ankles, around the eighth or

ninth grade.  The claimant graduated high school in 1988, so her

prior injury occurred around 1983, but she denied having hurt her

ankle after the seventh grade.  She denied any treatment for ankle,
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except for when she stepped on a nail, some years ago.

     The claimant admitted that she continued working at the 

nursing home after September 4, 2013.  She testified that she 

worked there until November 6.  According to the claimant, this was

her last day because she “hurt so bad from September when she first

got hurt, and the MRI showed that something was messed up; and when

she went to the specialist, he put her on light duty at that time.

The claimant verified that the foot and ankle specialist, was Dr.

Ferdowsian.  According to the claimant, she was not put on light

duty because she was told that there was no light duty, and if she

returned with a light-duty note, she would be fired.  The claimant

stated that she was told this by Ms. Debbie Inks.  

    She denied that she was ever allowed to fill out an injury

report.  The claimant testified that the nursing home never set her

up to see a doctor.  As a result, the claimant had to see her own

doctor.  She verified that she has had two surgeries.  Upon further

questioning, the claimant attempted to explain why she had the two

surgery.  

     Specifically, the claimant testified:

Q. Okay.  So as far as -- what is it that -- to your
knowledge, what did they do in surgery?

A. I believe there was a total of five anchors put in, a
section -- three on one side and two on the other, a section
of my heel removed, and the tibia and fibula had come apart
due to the fact that I had put weight on it for so long after
it was broken, that everything had started coming apart.  So
they drilled a hole through the tibia and fibula and ran a
wire through it with some contraption that they’re able to tie
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your tibia and fibula back together again.

Q. And so they put hardware in your foot?        

A. Yes.

Q. Is it still there?

A. Some was -- some is.  Some was removed on May 23rd when
the second surgery –

     Prior to her ankle popping at work, the claimant denied that

she had any prior problems with her ankle.  She testified that she

is currently not employed by Russellville Nursing Rehab because she

was fired.  She denied that anybody ever called her to say she was

being let go.  The claimant testified that she found out by

skimming through the documents that she was fired on January 31,

2014.  She further testified that her insurance ended on February

28, and she had no idea that it was being discontinued.  

     On cross examination, the claimant verified that as of 

December 10, she has been an LPN for three years.  She stated that

she is somewhat familiar how important history is as far as the

doctor getting all the information and making an entry.  However,

the claimant explained that the only job she has ever had is with

the nursing home.  She went directly from nursing school to work

for the nursing home. The claimant denied ever doing intake of

information from patients.

     She admitted that if we look at Dr. Kuykendall’s reports, 

there is absolutely nothing in there about this being a work-

related injury.  The claimant verified that she saw her primary
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care physician, Dr. Williams on November 11.  She explained that

she was really there for her son, and asked him to look at her

ankle because it was not getting any better.  According to the

claimant, she was scheduled to remove the boot that day, and had

tried removing it but she was unable to walk.  

     The claimant admitted that she reported to her doctor that as

she tried getting out of chair, her ankle popped, and that she had

been in a boot for five weeks.  The claimant verified this

information as being a correct history, which is stated in Dr.

Ferdowsian’s report.  The claimant denied having twisted or

anything of that nature, as she got out of the chair.  The claimant

verified that she saw Dr. Schwartz, but denied that she injured her

foot in college as stated in his report.  She explained that she

did not go to college until she was 38 years old, and it was a

community college, which was a two-year LPN program.

     Under further questioning, the claimant explained:

Q. All right.  Well, I’m looking at your operative note,
page 22, and I’m a little confused because what it says is,
and I’m going to read it to you, “The patient presented to the
clinic complaining of chronic pain.  She tried offloading and
shoe gear modifications for years.  She has tried bracing and
decreased activity, therapy and anti-inflammatories without
much success.”  Where did Dr. Ferdowsian get the information
that says that you have chronic pain, and that you had tried
offloading and shoe gear modification for years?

A. I do not know.  I actually did go -- I showed that to Mr.
Ramsfield, and I also went so far as to go up there and tell
them -- I don’t know, you know, you don’t want to insult a
doctor and say, you know, you screwed up here, I’ve never had
any of this stuff.  But I did take it up there, and I showed
it to the receptionist.
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Q. Did you get something back from the doctor that said that
that history was wrong?

A. No.  They were supposed to be doing it, but I don’t know
if it happened or not.

Q. Would you agree with me that there’s nothing in your
records here today that takes that history back?

A. I do not know what y’all have received.

     She verified that she worked with Haley Salinas, and that it

would surprise her if Ms. Salinas testifies that her ankle popped

on multiple occasions.  In fact, the claimant testified, “That

would be an absolute lie.”  The claimant also testified that Ms.

Inks would be lying if she indicated that there were several times

before the incident that the claimant limped at times, and favored

her right leg.  She further testified that if Ms. Inks indicated

that she said the doctors told her she had a weak ankle and this

could have happened at any time, she would definitely be making

that up.   

     The claimant testified:

Q. So we’ve got Ms. Inks making stuff up, we’ve got Ms.
Salinas making things up, and we’ve got the doctors making
things up.  

A. It would appear so, yes.  Because I will not lie under
oath.

Q. Well, have you had a problem with Ms. Salinas in the
past?

A. No.  There’s only one reason I can think of that she
would lie. 

Q. And why is that?
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A. Fear of retribution.

Q. Okay.  Now, retribution.  Let’s talk about that.  At the
end of November, did you speak with Ms. Inks about her
possibly creating a job for you that would require you to be
on your feet less?

A. Yes.  That was -- I wasn’t even off of total bedrest yet.

Q. I understand that.  But she discussed doing that for you?

A. Yes.

Q. That doesn’t sound like somebody trying to take out
retribution, does it?

A. I can tell you what I felt like it was.  Am I allowed to
do that?

Q. Okay.  What I’m asking you, does that sound like somebody
that’s trying to take out retribution against you?

A. In a backhanded way, yes.

Q. Oh, okay.  What did you tell her about --

A. I told her that I needed to -- I don’t remember if I told
her this, or if I told the D-O-N this, through instant
messaging or text or whatever, that I would think about it,
that I needed to pray about it.  And then I later that say day
contacted the D-O-N, Mark, and told him through messaging that
I did not know when I would be able to come back to work, the
doctor was not sure how long it was going to take for me to be
able to work again, and that I felt like I had been done
wrong, that I had -- I had found out that I was lied to, that
it was not a fact or a truth that you cannot file for
workmen’s comp the day after it happens, like I was told.  So
I did not know if I wanted to work for a company that would
treat their employees that way after I had given them so much.

Q. So when, on direct examination, you’re talking about they
didn’t modify or offer to modify your job, that’s not correct,
is it?  Because they did talk to you about trying to create a
position that wouldn’t require you to be on your feet as much.

A. That is exactly the reason that I felt like it was
backhanded.  Because I was told before, there was no such
thing as light duty, and then whenever she realized that, hey,
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she could, you know, try to get us for workmen’s comp here,
she offered me a job.  And I assumed that that was done in
order to make me drop any inclination toward filing for
workmen’s comp.  And I do believe that to be the truth.

Q. Did she also send you your Christmas bonus?

A. After I asked for it, yes.  And I did have to ask.
Because a fellow nurse called just to tell me that they had
received their Christmas bonus, and they wanted to know if I’d
gotten mine, and I said, no.  And I contacted Mark, the D-O-N,
messaged him again and asked him to ask -- asked him if I was
going to get my Christmas bonus, and he said that, he was very
short, just, I’ll send the message to Debbie.  And Debbie did
send $200 which I think was less than what I’d gotten the year
before, but I was really happy to get it.

Q. So you think that Ms. Inks was out to get you?

A. I think she’s out to save the company money.  The man
owns 40 nursing homes. 

     Next, the claimant was asked to explain the no weight bearing

and the stripper pole.  The claimant testified that when this

happened she was on weight-bearing as tolerated, but she still

could not work and was off work.  She stated that she did not

recall telling Dr. Ferdowsian that at the end of November, her

employer was willing to create a position where she would not be on

her feet as much.  

     She testified: 

Q. Well, it seemed to me that if you’re able to get out on
to the dance floor at a stripper pole, that you should’ve been
able to go back and do something that didn’t require you to be
on your feet.

A. Well, if it were how you’re portraying it.  The stripper
pole is in the middle of a dance floor.  No one uses it as a
stripper pole.  I had been in the house for weeks, was unable
to do anything, in a severe depression.  I spent two weeks
laying on a couch with my mother and my aunt having to wait on
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me.  The only time I was allowed to get up was to go to the
restroom.  Otherwise, I was in ice packs.  After I finally was
able to get out of that, I went to a rolling walker.

Q. Okay.

A. So when I was allowed to finally get on crutches, I was
ready to get out of my little one-bedroom apartment and do
something.  And, yes, I did go -- as a matter of fact, Dr.
Ferdowsian’s nurse was one of them that happened to be there
the night I went.

Q. Okay.  Well, did you have your crutches with you out on
the dance --

A. Yes, I did.

Q. And I think you told me --

A. I leaned them up against the side of the railing, and I
was helped to the pole.  There was -- I had one hand on a
shoulder I believe -- one hand I always had on the pole so
that I could keep this foot up.  If this foot touched the
ground, it would’ve been the tiptoe of my toe.  It would’ve
never been full -- I could not put weight on that foot.  I’d
had part of my ankle -- my heel, the inside of it removed, a
pie-shaped section removed.

Q. Matter of fact, you told me in your deposition that
people were holding your foot.

A. Yes.  I had one actually holding my foot up almost the
entire time.  If I could not hold it up myself, someone else
held it up.  And part of the time was actually my surgeon’s
nurse.

Q. Okay.  And I think you went out there a couple of times
when --

A. I believe I danced two dances.

Q. No.  But I think you’ve went back another time.

A. Yes, I did.  

Q. All right.  Did you tell Dr. Ferdowsian -- because I
don’t see anything in any of his records about you going
dancing.



15

A. I asked him -- I asked him if there’s anything wrong with
me doing that, and he said, no.  He said anything that you can
do to make yourself feel better and get out of that apartment,
do it.

     The claimant did not recall if she had been on weight-bearing

as tolerated since February 18, 2014.  Upon being shown a copy of

the medical report which is at page 30, the claimant verified that

she was on weight-bearing as tolerated as of February 18, 2014.  At

that point, the claimant admitted that she began activities of

going to Walmart with her mother, visiting with her friends, and

they went out a couple of times.  

     She testified that she filed for unemployment benefits some

time around April 1, when she saw Dr. Ferdowsian.  According to the

claimant, she had been in the boot with no crutches for a couple of

weeks so she asked him if she could start looking for light-duty

work.  The claimant testified that she filed for unemployment

benefits  the next day.  However, Ms. Inks fought it and they had

a telephone hearing, which took about two to three weeks before her

case was heard.  The claimant testified that she prevailed, and was

awarded weekly benefits of $334. 

      The claimant verified that approximately three weeks after 

her first surgery, she had an incident wherein she had a nightmare

and jumped out of bed and went head over heels.  She testified that

she reported this to Dr. Ferdowsian and he states in his report

that she fell into her walker, which resulted in her having

additional surgery.  She verified that she underwent surgery on



16

November 15, 2013. 

     She was asked to explain what happened in May that led to the

surgery.  She testified:

A. Because when I was finally able to -- from November 15th
until, oh, gosh, I guess it was in the middle of April or
sometime, around in there, I was on crutches.  I was either on
a rolling walker or I was on crutches.  At the last, I was on
-- in the boot with crutches.  I felt so much better, and he
allowed me to leave the crutches and just use the boot.  I did
that for two weeks before my doctor’s appointment that I went
in and he was feeling of my ankle, and he said, you know, he
said, well, the last time we did x-rays, they looked really
good, you know, everything looked great.  And he was talking
to me about it as he was feeling of my foot, and he touched a
certain spot, and I kind of went, ow, like, you know, and he
said, Karen, that shouldn’t have hurt.  And I said, well, it
did.  He said, let me -- let me take -- let’s do some x-rays,
let’s see if we can see if something’s going on.  So he took
me back in, looked, and my ankle was coming apart again
because an anchor had been damaged.  And the reason that it
did not show up is because up until that point, there was no
pressure on my foot to have made things start coming apart
again because it was always up in the air, or on a walker.

     The claimant admitted that she went dancing in January of this

year.  She testified that this was about the same period of time

that she heard people were taking pictures of her.  The claimant

admitted that this was about the same time that she reported

additional problems with the incident of hitting the walker.  

     Under further questioning, the claimant testified that she was

concerned that if returned to light duty, would she have to push

the pain medicine cart because it is very heavy.  

    On redirect examination, the claimant admitted that she was

offered light duty work(CNA supervisor) after her first surgery. 

She denied that when she went dancing, she put any weight on her
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right foot while on the dance floor.  The claimant testified that

she was out on the floor for maybe two songs, which was six to

eight minutes.  According to the claimant, during this entire time

someone was holding her up.  

   Brittany Dickson was called as a witness on behalf of the

claimant.  She verified that on September 4, 2013, she  worked as

a CNA for Russellville Nursing and Rehab.  She worked there for

five years.  As of the date of the hearing, Ms. Dickson no longer

worked for the nursing facility.           

     Ms. Dickson testified:

Q. And on September 4th, 2013, what was your relationship to
Karen?

A. She was my supervisor.

Q. And somewhere maybe mid-morning, were you a witness to an
incident at work that involved Karen’s ankle?

A. Yes.

Q. Do you want to go ahead and tell me what you saw?

A. I leaned down underneath the cabinet she was sitting at
to do her charting work.  She was sitting in a chair with
wheels on it kind of leaning on her foot, and I leaned down to
get a drink of my Dr. Pepper from underneath the cabinet,
while I was reporting to her that I couldn’t find my partner
to help me with round.  And she started to get up to look for
my partner, Sarah, she stood up and her foot popped in my ear.
And I asked her what was that.  And she’s like, my foot, and
she -- and I asked her, I was like, your foot, and she said,
yeah.  And she leaned down and grabbed her foot, and she sat
back in the chair, looked at it, kind of rubbed on it, and as
stubborn as she is, she got up and walked down the hall to
find my partner.  And she was limping already when she left
off.

Q. Did you work with her subsequent to that, like in the
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next few days after that happened?

A. Yes.

Q. What did you notice about her at that time?

A. That she’d still been favoring that ankle.  It was
swollen.

     Ms. Dickson admitted that she worked for Russellville Nursing

Rehab for five years and left her employment with them.  She

admitted that Ms. Inks asked her about the incident, and she told

her she heard the claimant’s ankle pop. However, Ms. Warnick

denied stating to Ms. Inks, she did not think anything of it

because it popped frequently.  She admitted that her employment was

terminated because she refused to take a drug test. 

    Debbie Inks was called as a witness on behalf of the 

respondents.  As of the date of the hearing, she worked as the

administrator at Russellville Nursing and Rehab. She has held this

position for two and a half years.  Ms. Inks testified that the

claimant was a wonderful nurse with an unbelievable heart.  Ms.

Inks testified that she observed the claimant limping before

September 4, 2013, when she happened to be in the hall.        

     Ms. Inks testified:

Q. All right.  Tell me about what happened after September
4th.

A. And I don’t recall exact dates, but I know that I went up
to her.  I saw her limping, and she was crying one day when I
came around the corner, and I said, what’s wrong.  And she
said, my foot hurts.  And I said, what happened.  And that’s
when she told me that she hurt it at work last week.  So this
was, I guess, the week after.  And I said, what do you mean
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you hurt it at work?  And she told me she jumped out of the
chair, she told me a call light was going off, and I jumped
out of the chair to hurry and get the call light, and her
ankle popped.  And she was going to -- but she thought she’d
be okay.  But, yet, she was crying.  And that might have been
the day -- I know our D-O-N let her leave early one day
because she was so emotional and said she was hurting.  And I
said, do you feel like you did it at work.  And she said, it’s
going to be okay, it’s just a sprain, which I guess is what
she was told.  But I kind of went from there to, I said, let
me know, and I didn’t -- I didn’t say anything else at that
point because nothing -- I said, did you fill out a form, and
she said, no.  She said, I didn’t think I needed to, and it’s
going to be okay, it’s not, you know, I said, okay.  So I just
thought she was emotional that day.

Q. What about -- did she indicate about prior problems with
the ankle?

A. She did after -- she ended up going to the doctor.  She
came and told us she was going to go ahead and go to the
doctor about it, and she came back and told myself and the D-
O-N that the doctor said that this could’ve happened at any
time anywhere as with her prior history with her ankle.  And
she –-

                              * * *

A. (Witness continuing)  That’s what Karen said.  And then
she made the comment, I should’ve filled out a workmen’s comp
claim.  And I said, do you feel like it happened here.  And
she said, well, the doctor said it probably could’ve happened
at any time, or anywhere, so, no, it probably didn’t.  And
nothing else was said.

Q. All right.  You heard her testimony about you telling her
she couldn’t tell the doctors it was work-related.  Did any of
that ever occur?

A. No.

Q. Did you tell her that she had to say it was not work-
related to get group health benefits?

A. No.

     She verified that she offered the claimant work in November as
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a CNA supervisor. Her duties would have included paperwork,

scheduling, talking to the CNAs, training, and staffing reports.

Ms. Inks testified that the claimant was terminated because she had

used all of her FMLA, and at that point she could not perform her

regular duties.  As a result, she was terminated, but was eligible

for rehire.     

     She denied ever hearing the story of the claimant getting out

of her chair and hearing a pop.  Ms. Inks admitted that if the

claimant had asked, she would have allowed her to fill out an

accident report.  She testified that when she asked Ms. Dickson

what happened, she told her that she heard a pop, but did not think

anything of it because her ankle popped all the time.

    On cross examination, Ms. Inks testified that the claimant 

did not miss a lot of work, but was always every emotional.  She

explained that she did not have the claimant complete a worker’s

compensation report because she told her it could have happened at

any time. 

     Regarding the alleged job offer as a CNA supervisor, Ms. Inks

testified that this job required the claimant to be on her feet

some, but for the most part, it was a sit-down job.  Ms. Inks

testified that she had not created the position yet, but told the

claimant to let her know, and they were going to get her in there

as soon as she could to train.  However, she admitted that they did

not have a definite pay rate for the job, but she told the claimant
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she could do 17.            

    Upon being questioned by the Commission, Ms. Inks stated that

she talked to the claimant about the job some time in November.

However, the claimant later sent a message to the DON stating that

she felt she had been wronged and was not going to take the

position.  

     Haley Salinas testified on behalf of the respondents.  She

works as an LPN for the respondent-employer.  Ms. Salinas admitted

that she was working with the claimant on September 4, 2013.  She

verified that the claimant had an incident wherein she stood up and

her ankle popped on September 4, 2013.  Ms. Salinas denied that

this had happened to the claimant before September 4, 2013.  She

testified that after her ankle popped, the claimant walked around

the desk and said that it really hurt.         

     A review of the medical evidence demonstrates that the 

claimant sought treatment from Family Practice Associate of

Clarksville, on September 11, 2013.  At that time, the claimant was

complaining of right ankle pain that had lasted for five days.  Dr.

Scott Kuykendall assessed the claimant with “sprains and strains of

the ankle.”         

   The claimant saw Dr. Kuykendall for a follow-up visit on

September 19, 2013 of her right knee pain.  His assessment remained

the same.    

     On October 21, 2013, the claimant underwent an MRI of the 
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right ankle.  Dr. Doug Kerin stated the following:“Opinion of tear

of the deltoid ligament.  Otherwise, unremarkable MRI ankle.”    

     Dr. Vafa Ferdowsian evaluated the claimant on October 23, 

2013 due to continuing right ankle pain.  The claimant presented

with complaints of pain for about two months ago when getting out

of a chair and her ankle popped.  She had been in the boot for five

weeks.  Dr. Ferdowsian reported that the claimant had undergone an

MRI which revealed tear or sprain of the deltoid ligament, right.

X-rays three right ankle revealed joint mice, right medial

malleolus area.  His assessment was “Ankle joint sprain, tear of

deltoid ligament, heel varus, pain, fracture piece medial

malleolus, right.” Dr. Ferdowsian discussed treatment options with

the claimant, dispensed figure-of-eight ankle brace with fitting

the patient’s foot and ankle.  He also instructed the claimant on

range of motion exercises and activity modifications. Dr.

Ferdowsian recommended that the claimant consider repair of deltoid

with cleaning of the ankle joint dwyer, along with possible scope

with excision of fracture piece medial malleolus.

      The claimant presented to Dr. Ferdowsian on November 7, 2013,

complaining of pain on the outside of her right ankle with swelling

of the area, with no improvement.  As a result, Dr. Ferdowsian

discussed the claimant’s possible surgical options for his right

ankle. Dr. Ferdowsian opined that the claimant would be

incapacitated from November 6, 2013 through February 6, 2013[sic].
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     On November 11, 2013, the claimant underwent pre-op 

examination by Dr. William Williams for surgery on her right foot.

     It appears that the claimant underwent open reduction of her

right ankle by Dr. Ferdowsian, on November 15, 2013.  Following

this surgery, Dr. Frank Swchwartz stated that the claimant had some

problems swallowing and was hospitalized overnight at Saint Mary’s

Regional Hospital in Russellville.     

     The claimant saw Dr. Ferdowsian on November 19, 2013, for a

follow-up visit of her surgery.  His assessment was, “Postoperative

ankle joint instability, heel varus, pain right.”

     Dr. Ferdowsian performed a second surgery on November 26, 

2013:

Pre-operative Diagnosis: Ankle joint instability, high and
low, with syndesmotic disclocation with exostosis tibia with
heel varus of right foot.

Post-operative Diagnosis: Ankle joint instability, high and
low, with syndesmotic disclocation with exostosis tibia with
heel varus of right foot.

Procedure Performed: Repair of syndesmosis with tightrope
internal fixation with ankle joint stabilization with modified
Brostrom procedure with Dwyer calcaneal osteotomy with
exostectomy tibia, right foot.

 
     On January 21, 2014, Dr. Ferdowsian referred the claimant for

physical therapy treatment to decrease edema and scar tissue.  At

that time, the claimant had complained of continued pain, but it

had subsided.  She also reported that the area felt less swollen.

Dr. Ferdowsian recommended that the claimant remain off work.

    Dr. Ferdowsian saw the claimant for a follow-up visit on
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February 18, 2014.  The claimant reported that her right ankle pain

had decreased by 20% since last month.  The claimant reported that

she was not able to return to light duty work, and that she had

been advised by her administrator that if she came back to work on

light duty she would be let go.  She also reported that prior to

surgery the increased walking definitely aggravated the area more

and the injury occurred at work and was made worse by work.  The

claimant had not been able to have physical therapy due to

insurance and workers’ comp issues.  Dr. Ferdowsian instructed the

claimant to remain off work for six weeks, and to do weight bearing

as tolerated.  

     On April 2, 2014, Dr. Ferdowsian instructed the claimant to

return to work on light duty.

     The claimant saw Dr. Ferdowsian for a follow-up visit on May

1, 2014 of her ankle stabilizaton with dwyer calcaneal osteotomy.

The claimant mentioned that the area was still tender.  X-rays 3

views right ankle revealed gapping lateral ankle joint.  His

assessment was “Ankle joint instability, pain right decreased with

only slightly edema.”  Dr. Ferdowsian discussed treatment options

of redoing of the ankle stabilization and the risks and

complications.      

     Dr. Ferdowsian wrote the following letter on May 20, 2014:

RE: PATIENT: Karen L. Warnick
DOB: 7/2/1970
SSN: xxxxxxx
DOI: 9/4/2013
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To Whom It May Concern:

Based upon some objective medical findings with a reasonable
degree of medical certainty, it is my opinion that Karen L.
Warnick sustained a work-related injury on or about the above
date, which was the major cause of the patient’s need for
medical treatment and any resulting disability.             
 

 
                          ADJUDICATION 

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D). “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that she sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     In the case at bar, the claimant contends that she sustained

a compensable injury to her right ankle on or about September 4,
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2013, as she got up from her chair to go find an employee.  The

claimant credibly testified that she pushed off of the chair with

her right foot, and it buckled.  The evidence before me

demonstrates that the claimant’s ankle popped, and she immediately

felt an onset of pain.   She testified that she did not report her

injury that day because she believed it to be only a sprain.  The

claimant also had an experienced nurse/co-worker, Diane, look at

her ankle and she told that she felt that the claimant had pulled

some ligaments or strained her ankle.  According to the claimant

she put ice on her ankle throughout the remainder of her shift.  

     Although Ms. Inks denied that the claimant reported the injury

to her the next morning, I do not find Ms. Inks’ testimony to be

credible.  After having observed Ms. Inks’ demeanor at the hearing,

and when comparing it to the other testimony elicited during the

hearing(namely, the claimant, Ms. Dickson and Ms. Salinas), I do

not find her testimony to be credible in this regard, and with her

assertion that the claimant had prior ankle problems, that caused

her to limp and with it popping.  Nonetheless, I find that on the

morning after the incident, the claimant reported the incident to

her supervisor, Ms. Inks after having had continual pain during

that day and overnight. The claimant’s testimony shows that she

also had a throbbing, popping, and crunchy feeling in her right

ankle area. 

     However, upon the reporting of her injury, the claimant was
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advised by Ms. Inks that she would not be able to file this as a

workers’ comp claim because she had pre-exiting problems with her

ankle.  Apparently, Ms. Inks came to this conclusion after the

claimant told her about some minor problems she had with her ankle

while in the seventh grade, which was over three decades ago.

     The instant claimant credibly testified that she had not ever

experienced any problems with her ankle as an adult.  She denied

ever having sought treatment for any type of ankle

problems(particularly, popping) since middle school, which was

around 1983.  The claimant’s testimony is corroborated by Ms.

Dickson and Ms. Salinas.  Her testimony is further corroborated by

the lack of any documentary evidence demonstrating prior treatment

for her right ankle.          

     Here, the claimant was only 43 years old as of the date of the

hearing.  At the time of her incident, she had worked for

Russellville Nursing Rehab as an LPN for three years.  Her job

duties required her to be on her feet the majority of her working

hours.  Ms. Inks testified that the claimant was a wonderful nurse.

     Based on the testimony elicited during the hearing, I find 

that the claimant has proven by a preponderance of the credible

evidence that her right ankle injury was caused by a specific

incident that occurred while performing her employment duties. 

     The testimony elicited during the hearing also demonstrates

that the claimant was a trustworthy and hard worker, which is
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evidenced by the fact that the claimant continued to work (from

September until November)despite being injured and having ongoing

problems with her ankle.

     There is no indication in the medical records or otherwise 

that the claimant received any prior treatment or had any previous

problems with her right ankle, except for a sprained ankle which

occurred over three decades ago.  Considering all of the foregoing,

I am persuaded that the claimant proved by a preponderance of the

evidence a causal connection between her current right ankle

problems and the September 4, 2013 incident, rather than some pre-

existing condition.   

     The claimant testified that she did not have the resources to

seek treatment for her ankle until on September 11, 2013, which was

after she got paid.  At that time, she sought treatment on her own

from several physician’s, namely Drs. Kuykendall, Ferdowsian,

Williams, and Schwartz.  The claimant has also undergone two

surgeries to her right ankle.  Although there was some testimony

that the claimant’s second surgery resulted due to an independent

intervening cause, I am unable to find that she was engaged in any

activities that were outside the scope of the restrictions placed

on her by any doctor.  The claimant credibly testified that she

simply jumped out of bed as a result of a nightmare.  If there is

a causal connection between the primary and the subsequent

disability, there is no independent intervening cause unless the
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subsequent disability is triggered by activity on the part of the

claimant which is unreasonable under the circumstances. Guidry v.

J & R Eads Const. Co., 11 Ark. App. 219, 669 S.W.2d 483

(1984),Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998), Davis v. Old Dominion Freight Line, Inc. 341

Ark. 751, 20 S.W.3d 326 (2000).  I do not find that the claimant’s

reaction which were triggered by a nightmare was unreasonable under

circumstances.  Moreover, I am unable to find that the claimant’s

activities of “pole dancing” were unreasonable under the

circumstances.  Her testimony shows that she held on to other

persons and a “pole” while dancing to two songs.  She denied having

put any weight on her foot while on the dance floor.  Nor does the

evidence demonstrate that said activity was outside the scope of

her doctor’s limitations and restrictions.  

      I also find that the claimant has established her right ankle

injury by medical evidence supported objective findings.

Specifically, on October 21, 2013, the claimant underwent an MRI of

the right ankle, which demonstrated, in pertinent part, “Tear of

the deltoid ligament.”  In addition to this diagnostic test, the

claimant underwent x-rays, which demonstrated “joint mice, right

medial malleolus area.  Therefore, based on the findings revealed

by the MRI scan and the x-rays, I find that the claimant has

established by medical evidence supported by objective findings a

traumatic injury to her right ankle.
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     Following these diagnostic tests, Dr. Ferdowsian diagnosed 

the claimant with “Ankle joint sprain, tear of deltoid ligament,

heel varus, pain, fracture piece medial malleolus, right.

Ultimately the claimant underwent two surgeries to her right ankle.

     Accordingly, I find that the claimant has established that 

her right ankle injury arose out of in the course and scope of her

employment, and that the injury caused internal harm to the body

which required medical services and resulted in disability.   

     To summarize, based on all of the foregoing, I find that the

claimant has proven every element of a right ankle injury as a

result of the September 4, 2013, work-related incident.

     I realize that the documentary medical evidence makes 

absolutely no mention of the claimant having injured herself at

work; however, I am persuaded that the claimant was following the

instructions of her supervisor, Ms. Inks.  The claimant credibly

testified that Ms. Inks instructed her not to tell doctors she was

injured at work.  Also, I am convinced that there are clerical

errors in a couple of the medical reports, for which the claimant

provided reasonable explanations.  Hence, I am persuaded that the

claimant was forthcoming about any prior problems she suffered with

her right ankle, all of which occurred some 30 years ago and were

minor in nature.    

B.  Temporary Total Disability Compensation

     The instant claimant suffered an injury to her right ankle
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during the work-related incident.  Her right lower extremity ankle

injury is a scheduled injury.  An employee who has suffered a

scheduled injury is entitled to compensation for temporary total

disability during her healing period or until the employee returns

to work, whichever occurs first.  Wheeler Constr. Co. v. Armstrong,

73 Ark. App. 146, 41 S.W.3d 822 (2001). The healing period is that

period for healing of the injury which continues until the employee

is as far restored as the permanent character of the injury will

permit. Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  If the underlying condition causing the disability has

become more stable and if nothing further in the way of treatment

will improve that condition, the healing period has ended. Id.

Whether an employee's healing period has ended is a factual

determination to be made by the Commission.  Ketcher Roofing Co. v.

Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

     The instant claimant sustained a compensable injury to her

right ankle on September 4, 2013.  Since this time, the claimant

has suffered ongoing right ankle pain and other related

symptomatology.  However, despite these symptoms with her right

ankle, the claimant continued working until November 6, 2013. Her

testimony demonstrates that at that point, her right ankle pain and

other symptoms became too debilitating for her to continue her

employment duties as a nurse.   The  medical evidence shows that on

November 7, 2013, Dr. Ferdowsian opined that the claimant would be
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physically incapacitated from November 6, 2013, through February 6,

2014(there is clerical error in the date of this record, it states

2013).  The claimant underwent surgery by Dr. Ferdowsian on

November 15, 2013 in the form of open reduction of her right ankle.

On November 26, 2013, Dr. Ferdowsian performed “Repair of

syndesmosis with tightrope internal fixation with ankle joint

stabilization with modified Brostrom procedure with Dwyer calcaneal

osteotomy with exostectomy tibia, right foot.”  Subsequently, the

claimant was referred for physical therapy treatment. However, the

claimant continued with right ankle pain and related symptoms. Her

employment with Russellville Nursing Rehab was terminated on

January 31, 2014 due to reasons unrelated to her compensable

injury.   Nonetheless, on February 18, 2014, Dr. Ferdowsian placed

the claimant on weight bearing as tolerated, and directed her to

remain off work for six weeks.  On April 2, 2014, Dr. Ferdowsian

directed the claimant to return to light duty work.  However, the

claimant continued with symptoms of pain and swelling of the right

ankle.  On May 1, 2014, the claimant complained to Dr. Ferdowsian

of tenderness.  As a result, Dr. Ferdowsian performed x-rays, which

showed right ankle gapping lateral ankle joint.  Dr. Ferdowsian

assessed the claimant with ankle joint instability, pain right

decreased only slightly and edema, for which he recommended redoing

of the ankle stabilization.     

    Based on all of the foregoing, I find that the claimant has



33

remained within her healing period since the date of her

compensable incident and continuing.  The evidence also shows that

the claimant has not returned to work from the time she last worked

on November 6, 2013, through the date of the hearing conducted on

June 9, 2014.  By agreement of the parties during the hearing, the

respondents are entitled to an offset for unemployment compensation

received by the claimant pursuant to Ark. Code Ann. §11-9-506.   

     Therefore, for the reasons discussed herein, I find that the

claimant proved by a preponderance of the evidence her entitlement

to temporary total disability from November 7, 2013, through to a

date yet to be determined. 

     I am cognizant of the fact that Ms. Inks testified that 

she offered the claimant light duty work.  However, based on the

totality of the circumstances(particularly, with the alleged

creation of a position for worker with a controverted injury) I

find that there was insufficient evidence to support a finding that

there was valid offer of work within the claimant’s physical

restrictions, in light of the nature of the claimant’s injury, the

limitations placed on her physical activities, and a lack of

specific information regarding the job duties entailed in the

purported light duty job offer. 

C. Medical Treatment

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection
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with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a). 

     I find that all the medical treatment of record(including the

two surgeries) constitute reasonably necessary treatment in

connection with the compensable ankle injury received by the

claimant, pursuant to Ark. Code §11-9-508(a).  Therefore, the

respondents are liable for payment of all reasonable and necessary

medical treatment herein provided in connection with the claimant’s

compensable right ankle injury of September 4, 2013.  The claimant

also proved her entitlement to ongoing reasonably necessary

treatment for her right ankle.  On May 1, 2014, the claimant’s

treating physician, Dr. Ferdowsian opined that x-rays of the

claimant’s ankle revealed “ankle joint instability, pain right

decreased with only slightly edema.”  At that time, Dr. Ferdowsian

suggested treatment options of redoing of the ankle stabilization.

D.  Attorney’s Fee

     The parties stipulated that the respondents have controverted

this claim for benefits in its entirety.  Therefore, the claimant’s

attorney is entitled to a controverted attorney’s fee on all

indemnity benefits awarded herein to the claimant, pursuant to Ark.

Code Ann. §11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.
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Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including September 4,
         2013.

3.  I hereby accept the aforementioned stipulations as fact.
  

4.  The claimant proved by a preponderance of the credible
         evidence that she sustained a compensable right ankle   
         injury, during and in the course of her employment      
         with the respondent-employer, on or about September 4, 
         2013.

     5.  The claimant proved by a preponderance of the evidence
         that all of the medical treatment of record was 
         reasonably necessary in connection with the right ankle 
          injury received by the claimant, on or about September 4,
         2013.  She also proved her entitlement to ongoing 
         treatment under the care of Dr. Ferdowsian as may be    
         reasonably  necessary in connection with her compensable
         right ankle injury. 

6.  The claimant proved her entitlement to temporary total 
         disability from November 7, 2013, through to a date yet 
         to be determined, except to the extent of any offset the
         respondents are entitled to for unemployment benefits 
         that the claimant received.    

7.  The claimant’s attorney is entitled to a controverted
         attorney’s fee all of the indemnity benefits awarded 
         herein. 

                              AWARD

     The claimant proved by a preponderance of the evidence that

she sustained a compensable right ankle injury while working for

the respondent-employer on September 4, 2013.   The respondents are

responsible for all reasonable and necessary medical treatment the

claimant has pursued for her compensable injury, to include the
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surgeries.  She also proved her entitlement to continued reasonable

and necessary medical treatment for her compensable injury under

the care of Dr. Ferdowsian.  Additionally, the claimant proved her

entitlement to temporary total disability compensation from

November 7, 2013, through to a date yet to be determined.   

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

          Administrative Law Judge
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