
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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CHARLES VANDEVER, Employee  CLAIMANT

CITY OF FAYETTEVILLE, Employer  RESPONDENT

MUNICIPAL LEAGUE WORKERS’ COMPENSATION RESPONDENT
TRUST, Carrier

OPINION FILED FEBRUARY 10, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by J. CHRIS BRADLEY, Attorney, No. Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 15, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on November 6, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

4, 2011.

3.   The claimant sustained a compensable injury to his left hip on February 4, 2011.

4.   The claimant was earning an average weekly wage of $525.52 which would

entitle him to compensation at the weekly rates of $350.00 for total disability benefits and

$263.00 for permanent partial disability benefits.

5.   Respondent accepted and paid permanent partial disability benefits in an

amount equal to 20% to the body as a whole; 10% for anatomical impairment rating and



2Vandever (G101085)

10% for wage loss.

At the time of the hearing the parties agreed to change stipulation Number 5 to

indicate that respondent accepted liability for permanent partial disability benefits in an

amount equal to 20% to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s mid and low back on February 4, 2011.

2.   Related medical.

The claimant contends that in addition to his left hip injury, he also suffered a

compensable injury to his mid and low back. 

The respondents contend they are paying or have paid all benefits due.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on February

4, 2011.

3.   The claimant sustained a compensable injury to his left hip on February 4, 2011.

4.   The claimant was earning an average weekly wage of $525.52 which would

entitle him to compensation at the weekly rates of $350.00 for total disability benefits and

$263.00 for permanent partial disability benefits.

5.   Respondent accepted liability for permanent partial disability benefits in an

amount equal to 20% to the body as a whole.
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6.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his mid or low back on February 4, 2011.

FACTUAL BACKGROUND

The claimant is a 60-year-old man who began working for respondent on July 31,

2007 on its paving crew.  Claimant’s job duties included shoveling asphalt, driving a dump

truck, and occasionally operating a backhoe.  During winter weather claimant helped treat

and clear city streets.  On February 4, 2011, claimant was helping clear ice and snow off

the roads when their truck began slipping while going up a hill.  Claimant testified that he

got out of the truck to check and as he turned to get back in the truck he slipped and fell,

hitting the ground.  Claimant landed on his left side and had immediate pain in his hip area.

Claimant was helped into the truck by another employee and taken back to the shop.

After claimant was taken to the shop he was taken by respondent to see Dr. Moffitt

who suspected a non-displaced intertrochanteric fracture.  A left femur fracture was

confirmed and claimant underwent surgery to repair that fracture on February 4, 2011.

This surgery was performed by Dr. Johnson.

After claimant’s surgical procedure and release from the hospital he was sent to

Northwest Medical Center for rehabilitation.  Thereafter, claimant continued to be

evaluated by Dr. Johnson.  On April 6, 2011 claimant complained of back pain to Dr.

Johnson.  As a result, Dr. Johnson ordered an MRI scan and referred claimant for a

neurosurgical evaluation.  

Claimant was evaluated by Dr. Kyle, neurosurgeon, on June 14, 2011 and he noted

that claimant suffered from degenerative disc and joint disease.  Dr. Kyle recommended

no medical treatment.

Claimant continued to complain of low back pain to Dr. Johnson and Dr. Johnson

again requested that Dr. Kyle conduct another evaluation of the claimant.  Dr. Kyle did



4Vandever (G101085)

perform a second evaluation of the claimant on September 19, 2011 and again noted that

claimant only had degenerative changes with nothing acute.  He indicated that claimant

could return to work with no need for further therapy other than exercising on his own.

The medical records indicate that claimant was eventually released by Dr. Johnson

as having reached maximum medical improvement for his left hip on February 1, 2012.

The medical records also indicate that claimant received medical treatment for other non-

work related conditions such as his knees and shoulders.  In addition, claimant sought

medical treatment from his family physician, Dr. Hall, and complained of continued low

back pain.  Claimant underwent a second MRI scan on April 27, 2012 and apparently

underwent some injections from Dr. Ennis in December 2012.  

On December 18, 2012, claimant was evaluated by Dr. Katz, neurosurgeon.  Dr.

Katz indicated that claimant’s MRI scan revealed degenerative changes and he also

ordered a CT scan.  Dr. Katz also recommended that claimant undergo physical therapy.

Claimant underwent the CT scan on January 3, 2013, and attended  a couple of physical

therapy sessions.  Claimant testified that he was unable to continue with those sessions

due to the problems with his knees and other conditions.  

Claimant has filed this claim contending that he suffered a compensable injury to

his mid and low back as a result of the fall on February 4, 2011.  He requests payment of

medical treatment related to that compensable injury.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that he

suffered a compensable injury to his mid and low back as a result of the fall on February

4, 2011.  After reviewing the evidence in this case impartially, without giving the benefit of

the doubt to either party, I find that claimant has failed to meet his burden of proof.

First, I note that claimant testified at the hearing that he had no prior back problems
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before the fall on February 4, 2011.  However, the medical report from Dr. Smardo at

Northwest Medical Center dated February 8, 2011 does indicate a history of prior back

complaints.  Dr. Smardo’s report under the heading of past medical history includes the

following: “... history of lower back pain due to lumbosacral arthritis most likely, ....”  Thus,

at the time of this evaluation on February 8, 2011, claimant did give a history of lower back

pain.  

The first mention of back pain following the incident on February 4, 2011 is Dr.

Johnson’s report of April 6, 2011, more than two months later.  Notably, Dr. Johnson’s

medical report does not indicate that the back pain began at the time of the fall, but instead

indicates that the claimant noted his back pain “starting about two weeks ago.  He got up

with it....”

I also note that there is a lack of objective findings establishing a compensable injury

as opposed to a pre-existing degenerative condition.  The claimant underwent an MRI scan

on April 27, 2011 which revealed minimal disc degeneration and slight disc bulging.

Otherwise, the report was read as unremarkable.  When claimant was initially seen by Dr.

Kyle, neurosurgeon, on June 14, 2011, Dr. Kyle reviewed this MRI scan.  After reviewing

the scan Dr. Kyle noted:

He has degenerative disc and joint disease.  No
fractures, subluxation or herniation seen.  His
exam revealed normal reflexes, tenderness
over his left hip & an antalgic gait.  

Dr. Kyle went on to indicate that there was no need for neurosurgical intervention.

As previously noted, claimant continued to see Dr. Johnson for evaluation of his left

hip injury.  While undergoing those evaluations claimant continued to complain of low back

pain.  On August 2, 2011, Dr. Johnson wrote a letter to Dr. Kyle indicating that claimant

continued to have significant low back pain which he felt was a direct result of the fall.  He

then asked Dr. Kyle to see claimant again and address the back pain.  In response to this



6Vandever (G101085)

letter, Dr. Kyle made a handwritten notation on the letter dated August 31, 2011, indicating

that claimant should see Dr. Randolph because he had evaluated claimant and did not see

anything which he considered surgical in nature.

Subsequently, on a letter dated September 2, 2011 regarding claimant’s ability to

return to work at modified job duties, Dr. Kyle hand wrote a note dated September 19,

2011 stating: “No structural abnormalities related to the back & no restrictions related to

the lumbar spine.”  

Although Dr. Kyle had indicated that he had already evaluated the claimant on one

occasion and found nothing which required neurosurgical treatment, Dr. Kyle did  evaluate

the claimant on September 19, 2011.  In a letter to Dr. Johnson dated September 19, Dr.

Kyle stated:

I saw Charles back in the office today for complaints
of his back pain.  I reviewed his lumbar MRI and 
there are some degenerative changes but nothing
acute and nothing surgical.  He has no restrictions
related to his back in my opinion.  He should exer-
cise, diet and return to work with no restrictions
related to the lumbar spine.”  (Emphasis added.)

In his office note of that same date Dr. Kyle indicated that it was okay for claimant

to return to work and there was no need for any further therapy.

Claimant was subsequently released by Dr. Johnson as having reached maximum

medical improvement for his left hip on February 1, 2012.  Medical records indicate that

subsequent to that date claimant continued to complain to his family physician, Dr. Hall,

of low back complaints.  As a result, Dr. Hall ordered another MRI scan of the lumbar spine

which was performed on April 27, 2012.  That MRI scan was read by the radiologist as

showing bulges at the L5-S1 and L3-4 and L4-5 levels.  It was after this MRI scan that

claimant underwent an injection from Dr. Ennis which provided no relief according to Dr.

Ennis’ report of December 6, 2012.  
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Thereafter, claimant was evaluated by Dr. Katz, neurosurgeon, on December 18,

2012.  Dr. Katz reviewed the claimant’s MRI scan and unlike the opinion of the radiologist

was of the opinion that it revealed degenerative changes without severe stenosis.  Dr. Katz

also ordered a CT scan of the claimant’s lumbar spine.

The CT scan was performed on January 3, 2013, and was read as a negative CT

scan of the lumbar spine.  Specifically, the report stated:  

There is normal alignment.  The disc spaces are normal.
No significant disc bulgings or protrusions are seen.  
There is no canal stenosis.  No compression fractures
are seen.  No significant facet joint arthropathy is seen.

In summary, claimant has the burden of proving by a preponderance of the evidence

that he suffered a compensable injury to his mid and low back as a result of the fall which

occurred on February 4, 2011.  Here, claimant testified that he had no prior back pain

before the fall on February 4.  However, a medical report from Dr. Smardo dated February

8, 2011 reflects a history of lower back pain.  In addition, claimant’s first complaints of low

back pain are not reflected in the medical records until more than two months after the

claimant’s fall.  That report indicates that claimant’s back pain had begun two weeks earlier

when he “got up with it”.  

In addition, claimant has undergone two MRI scans and a CT scan.  Claimant’s first

MRI scan was reviewed by Dr. Kyle, neurosurgeon, and it was his opinion that the scan

showed no acute injury but instead only showed degenerative changes.  It was Dr. Kyle’s

opinion that claimant did not have any low back problems which required medical

treatment.

Claimant subsequently underwent another MRI scan which was eventually reviewed

by Dr. Katz on December 18, 2012.  In Dr. Katz’s opinion that MRI scan also showed only

degenerative changes.  Dr. Katz ordered a CT scan of the claimant’s lumbar spine which

was read as negative with no significant bulging or protrusions, no canal stenosis, and no
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significant facet joint arthropathy.  

Based upon the opinions of Dr. Kyle, Dr. Katz, and the findings on the CT scan, I

find that claimant did not prove by a preponderance of the evidence that he suffered a

compensable injury to his mid and low back as a result of the fall on February 4, 2011, or

that there are objective findings.

In reaching this decision, I do note that it is the opinion of Dr. Johnson and

claimant’s family physician, Dr. Hall, that claimant did suffer a compensable injury as a

result of the fall.  However, I find that the opinions of Drs. Kyle and Katz are entitled to

greater weight given the fact that they are neurosurgeons.  In fact, Dr. Hall in his report of

February 19, 2013, notes the diagnosis of a herniated disc even though the January 3,

2013 CT scan is negative.  

Finally, based upon this same evidence I find insufficient evidence that any pre-

existing low back condition was aggravated as a result of the fall on February 4, 2011.  For

reasons previously discussed, there are no objective findings establishing an injury or an

aggravation.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his mid or low back as a result of the fall which occurred on

February 4, 2011.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $469.11.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


