
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. G309211/G402139

JOSE TURCIOS, Employee  CLAIMANT

TYSON FOODS, INC., Self-Insured Employer  RESPONDENT

OPINION FILED SEPTEMBER 24, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN E. BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On August 27, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on May 7, 2014, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   Claimant sustained a compensable injury to his right knee in the form of a MCL

tear on August 1, 2013 (G402139).

4.   Claimant sustained a compensable injury to his right knee in the form of a MCL

tear on October 29, 2013 (G309211).

5.   Respondent paid claimant temporary total disability benefits through March 5,

2014.

At the time of the hearing the parties agreed to stipulate that claimant earned
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sufficient wages to entitle him to compensation at the rates of $266.00 for total disability

benefits and $200.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability benefits from March 6, 2014

through a date yet to be determined.

2.   Attorney fee.  

Subsequent to the pre-hearing conference the claimant raised as an issue the

compensability of an injury in the form of an ACL tear and surgery related to that tear.

The claimant contends that he suffered a compensable injury in the form of an ACL

tear while employed by respondent.  He seeks payment of related medical treatment as

well as temporary total disability benefits beginning March 6, 2014 and continuing through

a date yet to be determined as well as a controverted attorney fee.

The respondent contends that claimant did not suffer a compensable injury in the

form of an ACL tear.  Respondent contends that in the event it is determined that claimant

suffered a compensable injury in the form of an ACL tear that it paid claimant temporary

total disability benefits through March 5, 2014, and that restricted duty work was provided

for the claimant which he refused by being a no-call/no-show and therefore claimant would

not be entitled to any temporary total disability benefits after that date.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on May 7, 2014, and contained in a pre-hearing order filed that same date, are
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hereby accepted as fact.

2.   The parties’ stipulation that claimant earned sufficient wages to entitle him to

compensation at the rates of $266.00 for total disability benefits and $200.00 for

permanent partial disability benefits is also hereby accepted as fact.

3.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury in the form of an ACL tear while employed by the

respondent.

FACTUAL BACKGROUND

The claimant is a 25-year-old man who worked for the respondent in

cleaning/housekeeping.  The claimant mopped, swept, dusted, and cleaned desks at the

respondent’s laboratories at its corporate complex.  The parties have stipulated that

claimant suffered compensable injuries in the form of a MCL tear while working for

respondent on August 1, 2013 and on October 29, 2013.  

The claimant testified that on August 1, 2013 he was mopping a floor when he

slipped and fell, injuring his right knee.  Claimant testified that after he fell he reported the

injury to his supervisor and was examined by a nurse who provided him Ibuprofen and ice.

Claimant testified that he did not seek any medical treatment as a result of this injury.

Claimant continued performing his normal job duties for respondent and testified

that he again slipped on a wet floor on October 29, 2013.  Claimant testified that his knee

popped as he hit the floor on that date.  Claimant again reported the injury and was sent

to the nurse for an evaluation.

Following that initial medical treatment respondent referred claimant to Dr. Haws

who evaluated claimant on November 14, 2013 and  diagnosed him as suffering an acute

strain of the right knee.  Dr. Haws treated claimant with an injection, medication, a brace,

and work restrictions.  When claimant’s condition did not improve, Dr. Haws ordered an
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MRI scan of the claimant’s right knee.  This scan was performed on December 5, 2013 and

was read as showing a tear in the posterior horn and body of the medial meniscus as well

as a suspected chronic partial tear involving the proximal and mid ACL.

Following the MRI scan Dr. Haws referred claimant for an orthopaedic evaluation

and this was performed by Dr. Sites on December 16, 2013.  Dr. Sites indicated that

claimant’s MRI scan had findings consistent with a torn ACL and torn medical meniscus.

Dr. Sites was of the opinion that both of these conditions were a result of claimant’s

October 29, 2013 injury.

In a response to questions posed to him by the respondent, Dr. Sites indicated that

he had reviewed claimant’s MRI scan and could find nothing which would indicate the age

of the ACL injury.  Dr. Sites went on to indicate that he would consider surgery for only the

medical meniscus, but he did recommend restoring ACL stability at the same time if

indicated by surgical findings.  In a report dated February 17, 2014, Dr. Sites indicated that

although claimant might have an ACL tear, he would not be reconstructing that tear during

the procedure for the medial meniscus.

Dr. Sites performed surgery to repair the claimant’s torn medical meniscus on

February 26, 2014, and at that time noted that claimant did in fact have a tear in his ACL.

He also recommended that this tear be reconstructed.  Following claimant’s surgery he has

undergone rehabilitation with respect to his knee, but Dr. Sites continues to recommend

surgery for the ACL tear.  

The respondent accepted and paid for medical treatment associated with the medial

meniscus tear including the surgery which was performed by Dr. Sites.  However,

respondent has not accepted liability for the ACL tear and related benefits.  Accordingly,

claimant has filed this claim contending that he suffered an ACL tear as a result of his

compensable injuries on August 1, 2013 or October 29, 2013.  In addition, claimant

requests payment of related medical as well as temporary total disability benefits beginning
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March 6, 2014 and continuing through a date yet to be determined.

ADJUDICATION

Claimant contends that in addition to the injuries in the form of a MCL tear to his

right knee on August 1, 2013 and October 29, 2013, he also suffered a tear to his ACL.

Claimant has the burden of proving by a preponderance of the evidence that ACL tear is

causally related to the falls of August 1, 2013 and/or October 29, 2013.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proof.

First, I note that there is no question that Dr. Sites has opined that claimant’s ACL

injury is causally related to an injury at work.  Dr. Sites expressed this opinion initially in his

report of December 16, 2013 and reiterated it in his operative report of February 26, 2014

and in a report dated March 6, 2014.  In his reports of December 16, 2013 and in the

operative report of February 26, 2014, Dr. Sites references an injury date in October 2013.

However, in his report of March 6, 2014, Dr. Sites indicates that another injury occurred six

months prior to October 29, 2013.  In his report of that date Dr. Sites states in part:

On further discussion he notes a previous injury to his right
knee about six months pre-dating his 10-29-13 work injury.
This occurred at work when he slipped and fell.  He notes
having reported it to the nurse, no specific treatment was
rendered other than anti-inflammatories, he did not see a
doctor with that injury.  Based on the findings at the time of
surgery, his history, MRI and others, it is more-likely-than-not
he sustained an anterior cruciate injury to his right knee at
work.  This may or may not have occurred with his fall at work
six months earlier.  (Emphasis added.)

Thus, Dr. Sites’ most recent opinion is that claimant’s injury may have occurred six

months prior to October 29, 2013.  While Dr. Sites attributes this fall six months earlier  to

a work-related injury, claimant has not alleged a work-related injury which occurred six

months prior to October 29, 2013.  The stipulated injury dates in this case are August 1,
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2013 and October 29, 2013.  While one might argue that Dr. Sites really meant six weeks

prior to October 29, 2013, one would also have to find that he did not mean six weeks

earlier, but rather thirteen weeks earlier since there were approximately thirteen weeks

between August 1, 2013 and October 29, 2013.  To find that Dr. Sites was referring to the

August 1, 2013 injury when he references an injury six months prior to October 29, 2013

would require speculation and conjecture.  Speculation and conjecture are not to be

substituted  for credible evidence by this Commission.  Dena Construction Company v.

Herndon, 264 Ark. 791, 575 S.W. 2d 155 (1979).

I also note at the hearing that there was testimony indicating that claimant had

testified at his deposition that he was not sure of the dates he fell, and claimant reiterated

that during his testimony at the hearing.  However, the parties have stipulated that the

dates of injury were August 1, 2013 and October 29, 2013.  No claim has been filed and

claimant did not testify with regard to an injury having occurred some six months prior to

October 29, 2013.  

In short, claimant has the burden of proving by a preponderance of the evidence

that his ACL tear is causally related to the compensable injuries which occurred on August

1, 2013 and/or October 29, 2013.  Dr. Sites has indicated that claimant suffered an injury

to his right knee six months prior to October 29, 2013.  Dr. Sites indicated that claimant’s

ACL tear may or may not have occurred at this fall six months prior to October 29, 2013.

Even though Dr. Sites indicated that this injury occurred at work as well, claimant has not

filed a claim for any injury having occurred some six months prior to October 29, 2013, and

a finding that the August 1, 2013 date is the injury referred to by Dr. Sites as having

occurred six months prior to October 29, 2013, would require speculation and conjecture.

ORDER

Claimant has failed to prove by a preponderance of the evidence that his ACL tear
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is causally related to the compensable injuries which occurred on August 1, 2013 and/or

October 29, 2013.  Therefore, his claim for compensation benefits is hereby denied and

dismissed.

The respondent is ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $541.33.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


