
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  G206606

SHARON TILLERY, Employee  CLAIMANT

WAL-MART STORES, INC., Employer  RESPONDENT #1

CLAIMS MANAGEMENT, INC., Carrier/TPA RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED AUGUST 20, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by C. MICHAEL WHITE, Attorney, North Little Rock, Arkansas.

Respondent #1 represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On July 23, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on March 17, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the claimant and

respondent #1 on June 15, 2012.

3.   The claimant sustained a compensable injury to her back on June 15, 2012.

4.   The claimant was earning an average weekly wage of $367.03 which would

entitle her to compensation at the weekly rates of $245.00 for total disability benefits and

$184.00 for permanent partial disability benefits.
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5.   In the event claimant is not entitled to additional medical treatment, she reached

the end of her healing period on July 2, 2013.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

2.   Claimant’s entitlement to additional temporary total disability benefits.

3.   Alternatively, claimant’s entitlement to permanent total disability benefits.

4.   Attorney fee.

The claimant contends she is entitled to additional temporary total disability benefits

for the period beginning on the date they were last paid and continuing through a date yet

to be determined.  She contends that additional medical treatment is reasonably necessary

for the treatment of her injuries.  Claimant further contends she is permanently and totally

disabled as a result of her injury. 

Respondent #1 contends that the claimant is not entitled to additional medical or

temporary total disability benefits.  In addition, respondent #1 contends the claimant has

not been assessed a permanent anatomical impairment rating and based on the present

evidence the claimant is not entitled to any wage loss or permanent disability benefits.  In

addition, respondent #1 contends that a job was made available for the claimant within her

restrictions which was refused and therefore if and when a permanent anatomical

impairment is assigned to the claimant, she is not entitled to either permanent total

disability or wage loss benefits.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the claimant and

respondent #1 on June 15, 2012.

3.   The claimant sustained a compensable injury to her back on June 15, 2012.

4.   The claimant was earning an average weekly wage of $367.03 which would

entitle her to compensation at the weekly rates of $245.00 for total disability benefits and

$184.00 for permanent partial disability benefits.

5.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable injury.

6.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits.

7.   Claimant has failed to prove by a preponderance of the evidence that she is

permanently totally disabled.  Claimant has met her burden of proving by a preponderance

of the evidence that she is entitled to permanent partial disability benefits in an amount

equal to 47% to the body as a whole.  This includes a 7% impairment rating assigned by

Dr. Katz and 40% for loss in wage earning capacity.

8.   Respondent #1 has controverted claimant’s entitlement to all unpaid

compensation benefits.

FACTUAL BACKGROUND

The claimant is a 62-year-old woman with a 12th grade education.  She has worked
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for respondent for several periods of time for a total of 20 - 21 years.  Claimant has worked

in the respondent’s shoe department, its automotive and lube department, and most

recently in its bakery and deli.

The claimant suffered an admittedly compensable injury to her low back while

working for respondent on June 15, 2012.  Claimant testified that on that day she was

working in the bakery moving frozen goods into the freezer and as she bent down to put

a box on a bottom shelf her back popped.  Claimant reported the incident and was sent for

medical treatment to Dr. Carl Duncan in Siloam Springs.  Dr. Duncan diagnosed claimant’s

condition as an acute lumbar strain and prescribed treatment in the form of medication and

work restrictions.  When claimant’s condition did not improve, Dr. Duncan ordered an MRI

scan.

The MRI was performed on August 9, 2012, and revealed disc desiccation at all

levels.  It also revealed anterolisthesis of L5 on S1 which combined with disc space height

loss and a bulge to produce a prominent bilateral neural foraminal narrowing with

compression of the L5 nerve root sleeves.  Following the MRI scan Dr. Duncan referred

claimant for a neurosurgical evaluation.  

The neurosurgical evaluation was performed by Dr. Katz on September 11, 2012.

Dr. Katz in his report of that date noted that claimant’s MRI scan revealed L5-S1

spondylothesis.  He noted that claimant had not improved with physical therapy and he

recommended that claimant be referred for an epidural injection.

On September 17, 2012, respondent sent claimant to Dr. Blankenship, for an

evaluation.  Dr. Blankenship indicated that claimant’s MRI scan revealed a disc bulging at

the L4-5 level and what appeared to be a disc herniation at the L5-S1 level.  Dr.

Blankenship was of the opinion that although claimant suffered from a pre-existing

condition, the herniated disc exacerbated that condition.

It is very likely that the patient’s anterolisthesis was
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present prior to her injury but then the disc herniation
either exacerbated the slip or initiated the pain response
as a result.  

Dr. Blankenship went on to indicate that he would recommend an aggressive

physical therapy program and medication.  He noted that if after six to eight weeks claimant

did not improve he would consider a surgical procedure after a repeat MRI scan.  He

further noted that claimant had not reached maximum medical improvement and noted that

claimant could only work with significant restrictions and stated that even sedentary work

would create increased pressure on her spine and disc space.  This visit was the only time

claimant was evaluated by Dr. Blankenship.

Claimant subsequently was seen by Dr. Ennis who performed epidural steroid

injections on the claimant’s lumbar spine.  In his report dated December 14, 2012, Dr. Katz

noted that the injections had not helped claimant’s condition.  He indicated that he and

claimant had discussed other options but claimant indicated that she did not wish to

undergo surgery.

Following a third injection by Dr. Ennis claimant returned to Dr. Katz on March 8,

2013.  Dr. Katz indicated at that time that claimant would undergo a functional capacities

evaluation to determine her permanent restrictions.

The functional capacities evaluation was performed on May 16, 2013, and it

determined that claimant was best suited for the sedentary category of work.  Test findings

revealed the presence of near full levels of physical effort.  Following the functional

capacities evaluation claimant returned to Dr. Katz who in a report dated June 28, 2013

indicated that claimant had reached maximum medical improvement and that claimant

could return to work with restrictions based upon the functional capacities evaluation.

After this release by Dr. Katz claimant worked approximately one week for the

respondent in a job which required her to answer the telephone and restock merchandise.

After performing this job for approximately one week claimant informed the respondent that
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she could not physically perform the job duties and she has not worked for respondent or

any other employer since that time.

Claimant has filed this claim contending that she is entitled to additional medical

treatment as well as additional temporary total disability benefits.  Alternatively, claimant

contends that she is entitled to permanent total disability benefits and a controverted

attorney fee.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment for her

compensable low back injury.  Claimant has the burden of proving by a preponderance of

the evidence that she is entitled to additional medical treatment.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  

I find that claimant has met her burden of proof.  Claimant testified that she is in

need of additional medical treatment.  Furthermore, although Dr. Katz stated in his report

of June 28, 2013 that claimant had reached maximum medical improvement, he also

indicated that claimant should return for follow-up treatment as needed.  Based upon

claimant’s testimony and the opinion of Dr. Katz that claimant should return for follow-up

treatment as needed, I find that claimant has met her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment.

Claimant also contends that she is entitled to additional temporary total disability

benefits.  In order to be entitled to temporary total disability benefits, claimant has the

burden of proving by a preponderance of the evidence that she remains within her healing

period and that she suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  I find that

claimant has failed to meet her burden of proof.  First, as previously noted, Dr. Katz

indicated in his report of June 28, 2013, that claimant had reached maximum medical
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improvement.  Therefore, claimant has not remained within her healing period.

Furthermore, claimant has failed to prove by a preponderance of the evidence that she

suffers a total incapacity to earn wages.  In that same report of June 28, 2013, Dr. Katz

indicated that claimant could return to work with restrictions based upon the functional

capacities evaluation.

Accordingly, based upon the opinion of Dr. Katz of June 28, 2013, I find that

claimant has not remained within her healing period and that she does not suffer a total

incapacity to earn wages; therefore, she is not entitled to additional temporary total

disability benefits.

Alternatively, claimant contends that she is permanently totally disabled as a result

of her compensable injury.  Permanent total disability is defined as the inability, because

of compensable injury, to earn any meaningful wages in the same or other employment.

Claimant has the burden of proving an inability to earn any meaningful wage in the same

or other employment.  A.C.A. §11-9-519(e)(1) and (2).  

I find that claimant has failed to prove by a preponderance of the evidence that she

is permanently totally disabled.  Again, as previously noted, Dr. Katz did not indicate that

claimant was incapable of returning to work.  Instead, in his report of June 28, 2013, Dr.

Katz opined that claimant could return to work with restrictions as outlined in the functional

capacities evaluation.  That evaluation based upon near full levels of physical effort on

claimant’s part indicated that she could return to sedentary type work.  The evaluation

indicated that claimant had the ability to stand for 15 minutes at a time, walk for 10 minutes

at one time, and sit for 20 minutes at one time.  It also indicated that claimant could

occasionally lift 15 pounds from knuckle level to shoulder and that she could carry 10

pounds on an occasional basis.  It did note that claimant had a poor tolerance to stooping,

bending, and twisting.

It is also important to note that claimant was assigned a permanent physical
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impairment rating in an amount equal to 7% by Dr. Katz.  In a letter dated May 27, 2014,

claimant’s attorney wrote to Dr. Katz requesting an opinion regarding the extent of

claimant’s permanent impairment.  In a handwritten note on that letter, Dr. Katz indicated

that claimant had a permanent impairment rating in an amount equal to 7% to the body s

a whole based upon the AMA Guidelines, Fourth Edition.   I find that Dr. Katz’s opinion is

credible and entitled to great weight and therefore find that claimant has suffered a

permanent physical impairment in an amount equal to 7% to the body as a whole.

However, I find that claimant has failed to meet her burden of proving by a preponderance

of the evidence that she is permanently totally disabled.

In considering claims for permanent partial disability benefits in excess of an

employee’s percentage of permanent physical impairment, the Commission may take into

account various factors.  These factors include the percentage of physical impairment as

well as the claimant’s age, education, work experience, and other matters reasonably

expected to affect their future earning capacity.  A.C.A. §11-9-522(b)(1).

As previously noted, claimant has been assigned a 7% impairment rating by Dr.

Katz and has been released to return to work as outlined by the restrictions in the

functional capacities evaluation.  These restrictions essentially limit claimant to sedentary

type work.  

The claimant is a 62-year-old woman and she has a 12th grade education.

Claimant’s prior jobs have included work as a stocker and cashier at a grocery store.  In

addition, claimant also stocked and ran a register at a gas station.  Claimant also worked

at Franklin Motors where she painted motors and did wiring.  As previously noted, claimant

has worked for the respondent for some 20 to 21 years working in its shoe department, its

automotive and lube department, and in its bakery.

It should also be noted that claimant testified that she has not looked for

employment.  A claimant’s lack of interest in pursuing employment or looking for work is
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an impediment to a full assessment of wage loss and is a factor which may be considered.

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W. 3d 848 (2001).

After consideration of the relevant wage loss factors, I find that claimant has

suffered a loss in wage earning capacity in an amount equal to 40% to the body as a

whole. 

Respondent #1 contends that it offered work to the claimant; therefore, pursuant to

A.C.A. §11-9-522(b)(2) claimant is barred from receiving benefits in excess of her

permanent physical impairment.  That statute states as follows:

However, so long as an employee, subsequent to
his or her injury, has returned to work, has obtained
other employment, or has a bona fide and reasonably
obtainable offer to be employed at wages equal to or
greater than his or her average weekly wage at the
time of the accident, he or she shall not be entitled
to permanent partial disability benefits in excess of
the percentage of permanent physical impairment
established by a preponderance of the medical
testimony and evidence.

Subsections (c)(1) and (2) of that statute indicate that the employer has the burden

of proving the employee’s employment and it also indicates that the stated intent of the

section is to enable an employer to reduce or diminish payments for functional disability

in excess of impairment which no longer exists or “exists because of discharge for

misconduct in connection with the work, or because the employee left his or her work

voluntarily and without good cause connected with the work.”

As previously noted, once claimant received her release from Dr. Katz she returned

to work for the respondent for approximately one week.  Claimant was given a job which

required her to answer the telephone.  The telephone claimant answered was located near

the dressing rooms in the apparel department.  Claimant was also responsible for putting

up returns.  It is respondent’s contention that the only returns claimant was required to put

back were returns from the dressing room which included only apparel items.  However,
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claimant testified that she was not only required to return apparel items, but she also was

required to get items from the customer service and put up those items which had been

purchased and returned to the store.  Claimant testified that these returns required her to

lift amounts in excess of her restrictions such as heavy vacuums and also required her to

bend to put items on lower shelves.    

Claimant testified that she had a conversation with an individual in personnel named

Sherry and informed her that she could not perform these jobs duties of putting up returns

throughout the store.  Claimant testified that despite her reporting this issue to Sherry, no

further accommodations were made.  Claimant testified that she did not return to work for

the respondent after that conversation, but that she did return to the store one night to talk

to the store manager and had him paged twice but he never came so she went home.

Claimant testified that she had no further contact with the respondent regarding a return

to work.

Following her conversation with Sherry claimant did not call in to the respondent and

indicate that she would not be back at work.  According to her testimony she had already

indicated that she could not perform her job.  Because claimant did not call in, the

respondent eventually terminated claimant’s employment.

In support of its contention, respondent offered the testimony of Kelly Turner who

is currently the personnel manager for the respondent at its Siloam Springs store.   While

Turner testified with respect to a current employee who answers the phone and only puts

up returns from the dressing rooms, Turner testified that she was not in the personnel

position until November 2013, several months after claimant last worked for the

respondent.  Notably, Turner testified that she had no personal knowledge of the job

performed by the claimant.

I find that claimant is not barred from receiving permanent disability benefits in

excess of her permanent physical impairment rating.  I do not find that claimant was
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discharged for misconduct in connection with her work or that she left her work voluntarily

and without good cause connected with the work.  According to claimant’s testimony, she

was required to restock items that had been returned throughout the store.  She testified

that this involved heavy items and required her to place items on lower shelves.  While

respondent may have intended that claimant only restock returns from dressing rooms, it

was claimant’s testimony that she had to work and restock other items which in turn

exceeded her restrictions.  In addition, claimant testified that she reported these problems

to Sherry in personnel and was never informed that any accommodation in her job duties

would be made.  Given the fact that claimant reported this situation to Sherry and

attempted to have a discussion with the store manager, I do not find that claimant was

discharged for misconduct and do not find that claimant left her work voluntarily and

without good cause.

Accordingly, claimant is not barred from receiving permanent disability benefits in

excess of her permanent physical impairment rating.

  

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to additional medical treatment for her compensable low back injury.

Claimant has failed to meet her burden of proving by a preponderance of the evidence that

she is entitled to additional temporary total disability benefits.  As a result of her

compensable injury, claimant is entitled to permanent partial disability benefits in an

amount equal to 47% to the body as a whole.  This includes a 7% impairment rating as well

as a loss in wage earning capacity in an amount equal to 40% to the body as a whole.

Respondent #1 has controverted claimant’s entitlement to all unpaid indemnity benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the



12Tillery (G206606)

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

Respondent #1 is ordered to pay the court reporter’s charges for preparing the

hearing transcript.   

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

                                      
 
 


