
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F906181/G101546

STEPHEN SHILLING, Employee  CLAIMANT

LA-Z-BOY MANUFACTURING, Employer  RESPONDENT #1

SEDGWICK CLAIMS, Carrier RESPONDENT #1

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND             RESPONDENT #2

OPINION FILED APRIL 30, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA J. MCKINNON, Attorney, Fayetteville, Arkansas.

Respondent #1 represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

Respondent #2 represented by CHRISTY L. KING, Attorney, Little Rock, Arkansas;
although not appearing at hearing.

STATEMENT OF THE CASE

On March 26, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 23, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions are final and res judicata.

3.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $384.00 for total disability benefits and $288.00 for permanent partial

disability benefits.

4.   Claimant reached the end of his healing period on April 14, 2011.
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5.   Respondent #1 accepted and paid permanent partial disability based on a 9%

rating to the body as a whole.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to permanent total disability benefits.

2.   Compensability of injury to claimant’s knee as the result of a compensable

consequence.

3.   Attorney fee.

The claimant contends he suffered a compensable injury to his knee as a result of

his compensable back injury.  He also contends that he is permanently totally disabled as

a result of his compensable injury. 

Respondent #1 contends it has accepted and paid a 9% permanent anatomical

impairment rating and contends the claimant has not sustained any wage loss.

Respondent #2 contends that if the claimant is found to be permanently and totally

disabled, the Trust Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   Prior opinions are final and res judicata.

2.   Claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $384.00 for total disability benefits and $288.00 for permanent partial

disability benefits.
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3.   Claimant reached the end of his healing period on April 14, 2011 for his

compensable back injury.

4.   Respondent #1 accepted and paid permanent partial disability benefits based

on a 9% rating to the body as a whole.

5.   Claimant has met his burden of proving by a preponderance of the evidence that

his knee problems are a compensable consequence of his compensable back injury.

Therefore, respondent #1 is liable for appropriate compensation benefits attributable to that

compensable consequence.  This would include, but would not be limited to, medical

treatment recommended by Dr. Powell.

6.   Given the finding that claimant’s knee problems are a compensable

consequence of his compensable injury, a determination of claimant’s entitlement to

permanent total disability benefits or wage loss is premature at this time.

FACTUAL BACKGROUND

The claimant is a 48-year-old high school graduate who has primarily worked as a

laborer.  The claimant worked for the respondent approximately six to seven years framing

furniture.  The parties stipulated that claimant suffered a compensable injury to his back

while working for respondent #1 on July 6, 2009.  

Following his compensable back injury the claimant received his initial medical

treatment from Dr. Clemens.  Dr. Clemens was respondent #1's company physician and

he was also claimant’s family physician.  Claimant was diagnosed as suffering from

lumbago and sciatica and he was treated with medications, injections, and work

restrictions.  When claimant’s condition did not improve he underwent an MRI scan which

revealed a herniated disc at the L5-S1 level.  

Following the MRI scan claimant was referred to Dr. Blankenship, neurosurgeon,

for an evaluation.  Dr. Blankenship’s initial recommended treatment included a change in
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medications, aggressive physical therapy, and a referral to Dr. Cannon.  The medical

records indicate that Dr. Cannon gave claimant an epidural injection on December 8, 2009.

When claimant’s condition did not improve with conservative treatment Dr.

Blankenship recommended a surgical procedure.  Respondent #1 controverted claimant’s

entitlement to that surgical procedure and as a result a hearing was conducted.  In an

opinion filed September 24, 2010, Administrative Law Judge Ellig found that the surgery

recommended by Dr. Blankenship was reasonable and necessary medical treatment for

claimant’s low back injury.  Following this decision claimant underwent the surgical

procedure by Dr. Blankenship on October 20, 2010.  

After claimant’s low back surgery claimant again underwent extensive physical

therapy and in a report dated April 14, 2011, Dr. Blankenship opined that claimant had

reached maximum medical improvement with respect to his lumbar spine injury and he

assigned claimant a permanent physical impairment rating in an amount equal to 9% to the

body as a whole which was accepted and paid by respondent #1.

As previously noted, after claimant’s compensable back injury he was initially treated

by Dr. Clemens and given work restrictions.  Claimant returned to work for respondent #1

on modified duty.  Claimant testified that his first job was standing on a “tugger” delivering

parts to work cells.  Claimant testified that this job required a lot of bending so he was

moved to a job updating respondent #1's MSDS book.  Claimant’s last day to work for

respondent was April 1, 2010.  

It should also be noted that a second hearing was conducted in this claim on

November 7, 2012, with regard to claimant’s entitlement to payment of certain disputed

medical bills.  In an opinion filed November 28, 2012, this administrative law judge found

that claimant had met his burden of proving by a preponderance of the evidence that

respondent #1 was liable for payment of those disputed medical bills as they were

reasonable and necessary medical treatment for claimant’s compensable low back injury.



5Shilling (F906181/G101546)

The third hearing in this claim was conducted on March 26, 2014.  First, claimant

contends that he has suffered a compensable injury to his bilateral knees.  It is claimant’s

contention that his knee problems are a compensable consequence of his compensable

low back injury.  Claimant also contends that as a result of his compensable back injury he

is entitled to permanent total disability benefits or benefits for wage loss in excess of his

9% impairment rating.

ADJUDICATION

The initial issue for consideration involves claimant’s contention that his current

knee problems are the result of a compensable consequence of his low back injury.  If an

injury is compensable, then every natural consequence of that injury is also compensable.

Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W. 3d 1 (2000).  A causal

connection is generally a matter of inference, and possibilities may play an important role

in establishing that relationship.  Osmose Wood Preserving v. Jones, 40 Ark. App. 190,

843 S.W. 2d 875 (1992).  The determination of whether a causal connection exists is a

question of fact for the Commission.  Jeter v. B.R. McGinty Mechanical, 62 Ark. App. 53,

968 S.W. 2d 645 (1998).  The test is whether there is a causal connection between the two

episodes.  Air Compressor Equipment v. Sword, supra.  Finally, there must be objective

findings of a compensable consequence.  Atchison v. John P. Marinoni Construction

Company, Full Commission Opinion filed September 19, 2001 (E616344); Barnes v. Alma

School District, Full Commission Opinion filed July 3, 2000 (E711749 & E905201).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that the problems with his bilateral knees are a compensable consequence

of his compensable low back injury.

Initially, I note that claimant did admit that he had some bilateral knee pain prior to
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his compensable back injury on July 6, 2009.  Claimant testified that once or twice a month

he would have aching in his knees after working on concrete floors in respondent #1's

plant.  On those occasions he would apply topical ointment such as Ben Gay to his knees.

Claimant testified that he did not seek any medical treatment for his knees as a result of

this aching.  

Claimant testified that after his back injury the pain in his knees increased.  He

testified that he no longer had aching, but instead had sharp pains.  He also testified that

the pain was deeper in the knee than the prior aching.  Claimant testified that after his

compensable back injury it was more than one year before he was able to undergo

surgery.  Claimant testified that during a portion of this period of time  while he was working

he walked stooped over because of his back.  Claimant testified that this affected his

walking because he would bend his knee in order to “baby” his back and as his back

condition worsened he bent further forward putting even more weight on his knees.

A review of the medical records indicates that claimant mentioned bilateral knee

pain on numerous occasions while undergoing physical therapy.  Dr. Blankenship in his

report of January 14, 2010 noted that claimant was having problems in both of his knees

which even though they had bothered him in the past had been hurting even more while

he was walking.  As a result, Dr. Blankenship indicated that claimant’s physical therapy

regimen should also include structural knee therapy.  

On March 25, 2010, claimant was evaluated by Dr. Routsong, neurosurgeon.  Dr.

Routsong also noted that claimant had ongoing bilateral knee pain.  Dr. Routsong was of

the opinion that claimant should undergo an appropriate orthopaedic evaluation for the

bilateral knee pain which was contributing to his ongoing lumbosacral mechanical back

pain.  

Claimant was eventually referred to Dr. Powell for an evaluation of his bilateral knee

pain.  Dr. Powell’s medical report of July 22, 2010 indicates that claimant had given a
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history of aching pain in both of his knees prior to his back injury but no history of an injury

to his knees.  His report also indicates that claimant stated that his pain increased in both

knees after his back injury due to walking on slick concrete floors all day with his knees

bent and working stooped over.  It was Dr. Powell’s opinion that claimant suffered from

bilateral knee derangement and that claimant should undergo an MRI scan of his bilateral

knees for further evaluation.  As of the hearing, claimant had not undergone the MRI scan

because respondent #1 had not accepted this condition as compensable and claimant

lacked the funds to pay for the MRI scan.

In my opinion, the most significant evidence with respect to this issue is the opinion

of Dr. Blankenship.  Dr. Blankenship has clearly stated that it is his opinion that claimant’s

knee problems are directly related to his back injury.  In a report dated February 14, 2011,

Dr. Blankenship stated:

... has had almost a complete resolution of his pre-
operative pain.  The main thing that is limiting us now
is his bilateral knee pain which is much more significant
on the left. ***  We have done all we can do concerning
this, but I think that his knee problems are significantly
limiting his ability to continue to function.

***

Steve’s major problem is that he was extremely honest
and upfront in saying he did have some occasional knee
pain prior to his back injury.  The problem is that he 
readily admitted this.  Despite those factors, he was
very functional, and now because of his delay in treat-
ment for his back problems which have been satisfactor-
ily and adequately treated surgically, his knees have
continued to get worse with the abnormal posture and
angulation with the way he was having to walk.

It is my opinion, based on a reasonable degree of medical
certainty that the current problems he is having with his
knees are directly related to his back injury and delay of
treatment in his back problem.  The gentleman went over
a year and a half prior to treatment as a direct result of a
delay from his worker’s compensation carrier.  This delay
and the abnormal posture he had added significant stress
to his knees bilaterally, and it is my opinion once again
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that these need to be addressed, and it is my opinion
based on a reasonable degree of medical certainty
that it is directly related to his back injury and subse-
quent stress.  I do not feel if he had not hurt his back,
that his knees would be in this condition at present.
(Emphasis added.)

Dr. Blankenship reiterated this opinion in a report dated April 14, 2011.  In that

report Dr. Blankenship stated that claimant had reached maximum medical improvement

with regard to his lumbar spine.  He also assigned claimant a 9% rating for his

compensable low back injury.  In addition, he also stated:

Considering that I still feel like his knee problems are
related originally to his work-related injury and subse-
quent delay of treatment in his back, then any type
of problems with his knee in the future would still
fall under the hearing of impairment based on this
injury.

Finally, on a form dated February 24, 2014, Dr. Blankenship signed a form indicating

that claimant suffered a work-related injury to both knees which was the major cause of his

need for medical treatment and any resulting disability.

I find that the opinion of Dr. Blankenship is entitled to great weight.  Claimant

admitted at the hearing that he did have some occasional aching in his knees at the end

of some work days.  Claimant testified that this occurred once or twice a month and that

he treated this aching with a topical ointment.  Claimant testified that he never sought any

medical treatment for these knee problems nor did he even take any over-the-counter

medication for those problems prior to his compensable low back injury.  Claimant testified

that as a result of his low back injury he was required to walk in a stooped manner and put

more pressure on his knees.  Dr. Blankenship was aware of claimant’s pre-existing knee

complaints and it is his opinion that claimant’s knee problems are directly related to

claimant’s back injury resulting from the delay in surgery and the abnormal posture which

added stress to his knees.  I find that Dr. Blankenship’s opinion is credible and entitled to
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great weight.

With respect to this issue, I also note that claimant has offered objective findings of

a compensable consequence.  First, in Dr. Powell’s report of July 22, 2010, he notes that

x-rays of the claimant’s bilateral knees revealed disuse osteopenia.  Osteopenia is defined

by WebMD as “bone density that is lower than normal peak density but not low enough to

be classified as osteoporosis.  The fact that Dr. Powell attributed the claimant’s lower bone

density to disuse correlates with claimant’s testimony that after he last worked for the

respondent in April 2010, he at some point obtained a wheelchair and used it for a

significant period of time prior to his surgery.  The osteopenia would be considered an

objective finding.  In addition, Dr. Powell also indicates that his physical examination of the

claimant’s bilateral knees revealed patellofemoral crepitus.  Crepitus can be considered

an objective finding.  Greer v. Ozark Opportunities, Full Commission Opinion filed July 8,

2009 (F704899); Pickens v. Health Resources of Arkansas, Inc., Full Commission Opinion

filed December 7, 2007 (F601983 and F306687); and Goss v. Barker Engineering, Full

Commission Opinion filed June 19, 2002 (E910877).  

In summary, based upon the opinion of Dr. Blankenship which I find to be credible

and entitled to great weight as well as the objective findings noted in Dr. Powell’s report,

I find that claimant has met his burden of proving by a preponderance of the evidence that

his bilateral knee complaints are a compensable consequence of his compensable low

back injury.

Having found that claimant’s bilateral knee complaints are a compensable

consequence of his compensable low back injury, respondent #1 is liable for payment of

appropriate compensation benefits attributable to that compensable consequence.  This

would include, but not be limited to, the medical treatment in the form of an MRI scan as

recommended by Dr. Powell.  

The other issue litigated at the hearing involved claimant’s entitlement to permanent
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total disability benefits or wage loss benefits in excess of the 9% impairment rating

assigned by Dr. Blankenship.  However, a determination of claimant’s wage loss can only

be made after he has reached maximum medical improvement for all of his compensable

injuries.  Here, claimant is in need of additional medical treatment for his bilateral knees.

In fact, it is Dr. Blankenship’s opinion as reflected in Form AR-3 dated January 16, 2012

that claimant cannot return to work until his knee pain is addressed.  Accordingly, given the

finding that claimant’s knee problems are a compensable consequence of his

compensable low back injury, a determination of claimant’s entitlement to permanent total

disability benefits or wage loss benefits is premature.

In reaching this decision, I am aware that the parties stipulated that claimant

reached maximum medical improvement on April 14, 2011.  However, this maximum

medical improvement related to his compensable low back injury, not his bilateral knee

condition which has now been determined to be compensable.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

his bilateral knee problems are a compensable consequence of his compensable low back

injury.  Therefore, respondent #1 is liable for payment of appropriate compensation

benefits attributable to that compensable consequence.  This would include, but not be

limited to, the recommended medical treatment from Dr. Powell in the form of an MRI scan.

Since claimant has not reached the end of his healing period with respect to his bilateral

knee condition, a finding with respect to claimant’s entitlement to permanent total disability

benefits or wage loss benefits would be premature.

Pursuant to A.C.A. §11-9-715(a)(1)(B)(ii), attorney fees are awarded “only on the

amount of compensation for indemnity benefits controverted and awarded.”   Here, no

indemnity benefits were controverted and awarded; therefore, no attorney fee has been
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awarded.   Instead, claimant’s attorney is free to voluntarily contract with the medical

providers pursuant to A.C.A. §11-9-715(a)(4).

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $760.70.

IT IS SO ORDERED.

                                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


