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STATEMENT OF THE CASE

On April 24, 2014, the above-captioned claim was heard in Searcy, Arkansas.  A

prehearing conference took place on January 6, 2014.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the fifth stipulation, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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1Dr. Herbert Hahn’s report which he gave Claimant a full release states that the
“Clinic Date” was “11/22/2013.”  The report further reflects that it was “Dictated: 
11/25/2013.”  At first blush, the “5” in that date appears to be a “6” because it is almost
closed at the bottom.  This, undoubtedly, is the source of the misinterpreted date.

2. The employee/self-insured employer relationship existed at all relevant

times, including September 16, 2013.

3. The claim was initially accepted as compensable, but is now controverted in

its entirety.

4. Claimant has been terminated.

5. Claimant’s average weekly wage of $379.00 entitles her to compensation

rates of $253.00/$190.00.

With respect to the remaining proposed stipulation, the following took place at the hearing:

MR. RYBURN:  Can we stipulate to the date of MMI?

MR. WILLHITE:  Which is that?

MR. RYBURN:  11/26/13.  I think we can stipulate that–that’s the date she
was released to return to work with no restrictions.

MR. WILLHITE:  Yes.

THE COURT:  All right.  That will be accepted as an additional stipulation,
that the claimant reached maximum medical improvement and the end of her
healing period on November 26, 2013.

While I informed the parties at the hearing that this proposed stipulation would be

accepted, I find that I cannot do so in light of the evidence.  The medical records,

discussed infra, clearly show that Claimant’s release with no restrictions took place on

November 22, 2013.  Nothing before me indicates that she even saw a doctor on

November 26, 2013.  It is clear that the attorneys made an innocent mistake1 in this date;
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but for the reasons stated above, I cannot accept this stipulation.  Instead, I will address

the question of the end of Claimant’s healing period in the context of the temporary total

disability issue, infra.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They read:

1. Whether Claimant sustained a compensable injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to benefits under Ark. Code Ann. § 11-9-505(a)

(Repl. 2012).

5. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she is in need of additional treatment.

Respondents:

1. Respondents contend that the claimant tripped on a machine at work.

2. The claimant submitted a drug sample that had been tampered with.

3. The presumption is raised that illegal drugs were the cause of the accident.

4. Her claim is not compensable due to the failed drug test.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. I cannot accept the proposed stipulation that Claimant reached maximum

medical improvement and the end of her healing period on November 26,

2013, because the evidence instead preponderates that this occurred on

November 22, 2013.

4. The preponderance of the evidence does not establish that Claimant

tampered with her urine sample that was taken following the work-related fall

at issue.

5. A presumption does not exist here under Ark. Code Ann. § 11-9-102(4)(B)(iv)

(Repl. 2012) that Claimant’s right foot injury “was substantially occasioned

by the use of alcohol, illegal drugs, or prescription drugs used in

contravention of physician’s orders.”

6. Even if such a presumption were to attach here, Claimant has rebutted it.

7. Claimant has proven by a preponderance of the evidence that she suffered

a compensable specific-incident injury to her right foot.
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8. Claimant has proven by a preponderance of the evidence that all of the

treatment of her right foot that is in evidence was reasonable and necessary.

9. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from October 3, 2013 to November 22,

2013.

10. Claimant has not proven by a preponderance of the evidence that she is

entitled to benefits under Ark. Code Ann. § 11-9-505(a) (Repl. 2012).

11. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2012) on all indemnity benefits awarded herein.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Audrey Marie Haynes and Esther

Sumpter.  Joann Hall testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case are Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 16 numbered pages thereafter; Claimant’s Exhibit 2, a

September 6, 2013 letter from the claim adjustor, Cynthia Mitchell, to Claimant, consisting

of one page; and Respondents’ Exhibit 1, a drug test report dated September 30, 2013.

Also, the transcript of the May 8, 2014 evidentiary deposition of Joann Hall, consisting of

24 numbered pages, has been blue-backed to the record.
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Testimony.

Claimant, who is 57 years old, testified that for the past ten years, she has worked

as a certified nursing assistant (“CNA”).  During the time period at issue, she was employed

by Respondent CRCNC to work at The Crossing at the Riverside (“The Crossing”), which

is a nursing home in Searcy.  The facility primarily cares for elderly patients; but some

young patients are there as well.  Claimant has been employed there on two occasions,

having left there at one point to work at another facility with a friend but returning for higher

pay.  Her duties there consisted of the following:  “Just the normal routines like you would,

you know, feed the residents, change them, check them every two hours, take them to the

restroom, make sure that they’re–you know, well taken care of.”

As of September 16, 2013, she had been working the night shift, from 6:00 p.m. to

6:00 a.m., about two weeks.  Questioned about what occurred on that date, she related:

Okay.  Well, we started the schedule just as a routine type thing, like we
normally did, pass ice, do things like that.  And I had went into a resident’s
room and there was plenty of light.  There was a light over her room.
There–over her bed.  There was a light in the bathroom.  I–and they had left
a machine, a CPM machine, I think it was call.  It was where you exercise the
person’s legs, okay, and somebody in that facility had left the machine
between the beds, behind the curtain, and when I went to turn off the call
light I didn’t see it and I tripped and that’s how I broke my foot . . . I mean,
[the CPM machine] kind of grabbed a hold of my foot and I just fell over.

Claimant testified that when she fell, which she stated occurred at around 8:30 to 9:00 p.m.

that night, her right foot turned and she felt immediate pain.  Two elderly residents who

were in the room saw her fall.  Claimant elaborated that she did not see the machine in the

floor because it was behind a drawn curtain.  She tripped over it when she went to turn off

the call light, which is situated between the beds.  The room where this occurred was not

one of her regular assignments, but she had been in there before,  The machine, according
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2In Joann Hall’s testimony, this person is identified as “Alisha Scarborough,
LPN.”

to her, normally would have been in a corner and should not have been placed between

the beds.

Thereafter, according to Claimant, the nurse over that hall, Allison,2 came into the

room and helped her up.  Claimant informed her what had happened.  Allison, who was

her supervisor that evening, then accompanied her to the restroom and informed her that

she would have to undergo a urine drug screen.  Claimant added:

I said, “okay.”  Well, I followed the procedures.  I went in there.  I didn’t flush
the toilet, I didn’t wash my hands.  I handed the bottle to [Allison], and the
first thing that she told me was that she didn’t know what to do.

The specimen container was a cup with a lid, and it was empty but not in a bag when

Allison handed it to her.  Thereafter, Amanda Chapman, the business manager at The

Crossing, came in, prepared the paperwork in connection with the alleged incident, and

took the urine sample.  Claimant has “no idea” what Chapman did thereafter.

Asked if anything unusual occurred around the time the sample was collected,

Claimant responded:  “Not that I can think of, I mean, I knew that it wasn’t going to be

anything problem [sic] with it because, you know, I wasn’t taking any drugs.”  Claimant

stated that she had not taken any medication or drugs before the incident at issue.  She

did not handle drugs as a CNA at The Crossing, nor did she have access to same.

Claimant added that she had no medical conditions at that time that required that she take

medication, and does not drink alcohol.  She maintained that when she handed the sample

to Allison, there was nothing in the container other than her urine.  The following exchange

took place:
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Q. Is there any way that you can see, Linda, that the urine sample that
you gave to The Crossing or to Allison or Amanda that night on
September 16th could have gotten tampered [with] by you?

A. No.

Q. Did you intentionally put anything in that sample other than urine?

A. No, I did not.

After she gave the sample to Allison, she never saw it again.  The report in Respondents’

Exhibit 1 reflects that the urine sample was “amber colored’; but Claimant maintained that

the sample she submitted was not amber but “[n]ormal, like yellow, you know, color.”

Her testimony was that because of the condition of her right foot, she was unable

to continue her shift.  When Claimant left the facility that evening, she had difficulty while

walking to her car because of the condition of her right foot.  Her daughter and son-in-law

came and picked her up.  She went home and went to Sherwood Urgent Care the next

morning.  There, she was diagnosed as having a fracture in her right foot.  Claimant

reported her diagnosis to The Crossing that same day; namely, to Chapman and to Joanne

Hall.

According to Claimant, the physician placed her on light duty.  Thereafter, until

October 2, 2013, she worked at light duty at The Crossing.  She functioned as a

receptionist, answering the telephone and making photocopies.  Although her restrictions

provided that she was not to place weight on her right foot, the receptionist duties required

that she do so “[a] little bit, but not a whole lot.”

On October 2, 2013, Claimant worked two or three hours at The Crossing before

returning to Sherwood Urgent Care.  Because her condition had worsened, a splint was

placed on Claimant’s foot.  She was instructed to see a surgeon.  Claimant returned to
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3Claimant clarified in subsequent testimony that this term refers to the
respondent third-party administrator.

work later that same day and told Chapman and Hall about what she learned during her

appointment.  However, Claimant related that something else then occurred:

And I was called into a meeting with Joanne Hall and Amanda Chapman and
at that time the DON [director of nursing], Brandy Malone, and they had told
me that I had tested positive and I said, Tested positive for what?  And she
says, well, you were tested positive.  They had sent us a letter saying that
you have tested positive, and we talked to them on the phone for a little over
three hours and said, but they–I said, Well, what was it tested positive for,
and she–Brandy Malone, she said, Well, it wasn’t tested positive for a drug.
It was tested that you had tampered with it.  And I said, No, I did not tamper
with it.  I said, I will offer today, and I did offer a hair follicle test, a blood test,
I would do whatever it was that I could do.  They refused.  They said they
were going by what workmen’s comp3 had said, that it was positive.  And I
also offered to workmen’s comp, on two occasions, the same thing but they
said they would only pay for one and it tested positive so that’s what they did.

Claimant was terminated that day.  She added:

And Joanne Hall said it was workmen’s comp that–the reason that she fired
me.  Workmen’s comp said, Well, we didn’t tell them to fire you just because
we sent a positive deal, but if you send a positive thing, that terminates you
automatically.

Her testimony was that she checked into the matter and discovered that her urine sample

was initially sent to a laboratory in Virginia, which came up with an inconclusive result.

Thereafter, the sample was sent to a laboratory in Fayetteville.  She was so upset about

the representation that she had tampered with the test–which she termed “a lie”–that she

contacted the laboratories and questioned them about it, and checked into the possibility

of taking another test at her own expense.

Respondents ceased covering the treatment of her right foot as of October 2, 2013.

Her medical bills since that time have remained unpaid.  Sherwood Urgent Care declined
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4Again, the date of this visit, per the medical records, was November 22, 2013.

to get her in touch with a surgeon.  For that reason, Claimant had to seek one out on her

own.

Ultimately, she went to Dr. Herbert Hahn, who saw her from October 2013 through

January 2014.  He allowed her to return to work without restrictions on November 25,

2013,4 and reaffirmed that release the following January.  Claimant returned to work on

January 20, 2014.  She went to work for another nursing home, performing the same

duties that she had while at The Crossing.

The following exchanges took place:

Q. Tell me how your symptoms progressed with your right foot?

A. Well, I went through a stage there for a while where I couldn’t walk on
crutches, but I guess that’s me, I’m getting old, you know.  But I went
with a wheelchair and then they had put a, like a–it was like a foot
boot on me and I had to wear that for a number of times, and then it
was like gone down to a shoe, then I had to wear that for a while, and
then finally he said I’d be able to dance again but I was like, well, I
didn’t know how to dance previously, I don’t know how to dance
again.

Q. And were you able to work–I know you were terminated October 2nd,
but were you able to work after October 2nd up till the time that the
doctor released you?

A. No, I wasn’t.

Q. You weren’t able to work full duty were you?

A. Hm-mh.

Q. You have to say yes or no.

A. No, I wasn’t.

. . .



Turner - Claim No. G308523 11

Q. Ms. Turner, did you go back to The Crossing after you were fully
released and after everything had been done to get a job there again?

A. No, I didn’t.

Claimant denied having any right foot problems before the September 16, 2013 fall.

Called by Claimant, Audrey Marie Haynes testified that she was working as a CNA

with her at The Crossing on two occasions, including from July 2013 to January 2014.

Haynes stated that Claimant “has a very excellent work ethic” and that she has never

observed her to have any sort of drug or alcohol problem.  On September 16, 2013, the

two of them worked different shifts, so Haynes did not observe Claimant around the time

of the alleged accident.  But she did see Claimant entering the facility.  The following

exchange took place:

Q. Audrey, when you saw Linda, when you were apparently coming in
and–or she was coming in and you were going out did you at least
have a brief conversation?

A. Yes, sir.

Q. Did she slur her words or do anything to suggest that she was
impaired in any way?

A. No, sir.

Q. Did she act in any strange manner when you saw her?

A. No, sir.

Q. And for what period of time did you actually either talk to or view her
as y’all were passing that evening?

A. It was about ten minutes.  We had about a ten-minute conversation.

Q. Okay, and this was on the night of September–afternoon of
September 16th, 2013?
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A. Yes, sir.

Also called by Claimant, Esther Sumpter testified that she has known her about ten

years and that they have worked together as CNAs at two different facilities–including The

Crossing.  However, she was not employed at The Crossing at the time of the alleged

injury.  Asked to describe Claimant, Sumpter stated:

She’s a–Linda is a very responsible worker.  She gets things done.  She
doesn’t leave things undone.  She’s very, you know, proper.  In other words,
she wants it done right before she, you know, leaves whatever she’s doing,
like when going in to take care of a resident, things was done before we went
out of the room.

Sumpter was adamant that she never saw Claimant have problems with alcohol or

prescription medication.  She added that during 2010 to 2013, the two of them worked

closely enough that she would have known if Claimant had such a problem.

An evidentiary deposition of Joann Hall was taken on May 8, 2013 because she was

unavailable to testify on the day of the hearing.  Hall testified that she is familiar with

Claimant, who was a CNA at The Crossing until she was terminated on October 2, 2013.

Claimant worked the evening shift, and Michelle Watson was the CNA supervisor.

Licensed practical nurses (LPNs) and registered nurses (RNs) are the ones who administer

medications.

Hall’s testimony was that after Claimant reported being injured, she was

administered a drug test per facility policy.  Asked to describe the procedure, Hall

responded:

Once an injury occurs, they have to report to the charge nurse immediately.
At that time, we fill out an accident report and administer a drug screen.
With the drug screen, they go into a bathroom.  The charge nurse and a
second staff member stand outside the bathroom.  The employee gives the
specimen to the charge nurse.  At that time, it is sealed in a container and
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then double sealed in another bag.  Then it is sealed in a box that is shipped
to the lab.

The screens are performed using a kit that is assembled by a professional company.

Included in the kit is a set of instructions that are given to the employee about how to

handle the specimen.  Once collected, an employee places the jar back into a sealed bag.

From there, it is sent off for testing.  Hall stated that as far as she knows, this is what took

place in Claimant’s situation.

Shown the report that is in Respondents’ Exhibit 1, Hall admitted that the

handwritten notations thereon, including “Tampered,” were written by the facility’s director

of nursing–not the author of the report.  But they were placed there after a telephone

conversation with laboratory personnel.  Per the The Crossing’s drug policy, Claimant was

terminated.  Hall testified that she considers the results of the testing to be the same as a

positive result or a refusal to take the test.

According to Hall, she was not present when the sample was collected.  But no one

informed her that anything unusual occurred during this process–such as the specimen

being an unusual color or Claimant taking an unusually long time to produce the specimen.

The following exchanges took place on cross-examination:

Q. You indicated that you believe the sample was tampered with.  Who
tampered with that sample?

A. I don’t know.  I can’t prove that she [Claimant] did.

. . .

Q. And it appears that she was tested within a couple of hours of
[sustaining the injury]; is that correct?

A. Within one hour.
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Q. So I suppose in order to have the opportunity to add something to this
urine sample, Ms. Turner would have had to locate some sore of
additve within an hour so she would be ready to put it in the urine
sample she was going to give?

A. Unless she carried it on her in her pocket.

. . .

Q. Now, are you really suggesting that you believe Ms. Turner was
carrying around some sort of liquid additive she could put in a urine
sample to cause some abnormal result just in case she had a
workers’ comp drug test.

A. It’s possible.

Q. And what information leads you to believe that?

A. Well, if someone was using drugs and trying to hide it when they
came to work, we can do drug screens at any time if we have any
suspicion.

But Hall admitted that Claimant was never suspected of using drugs, and that the result

of the test was surprising.  She had been considered a good employee, and Hall was not

aware of any complaints about her performance.  The following exchange took place:

Q. Now, let’s talk about the accident specifically.  Were you at the facility
on 9-16-13 when the accident took place?

A. No.

Q. Did any worker at the facility report to you that Ms. Turner had
exhibited signs near the time of this accident that she was intoxicated
on medications that were inappropriate or anything of that sort?

A. No.

Q. So there wasn’t any evidence to suggest she was taking drugs at the
time of the accident; is that correct?

A. Correct.
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Q. To your knowledge, was this accident simply a trip over a piece of
equipment?

A. Yes.

Hall stated that the specimen was sent to the laboratory via Federal Express the

morning after it was collected.  But she could not explain why the laboratory did not receive

it until September 30, 2013–13 days later.

Medical Records.  The medical records in evidence, contained in Claimant’s Exhibit

1, reflect the following:

On September 17, 2013, Claimant presented to Sherwood Urgent Care with right

foot pain after tripping over equipment at work.  An x-ray of the right foot showed a fracture

of the fifth metatarsal.  She was given restrictions of no standing,

bending/stooping/squatting, pushing/pulling, climbing, driving a motor vehicle, or

lifting/carrying over ten pounds.  The doctor restricted her to intermittent walking, but only

with the aid of crutches.

On October 1, 2013, Claimant returned to the clinic and reported that she was

having some improvement but was having pain at night and bruising/tingling in the first

three toes.  Examination showed “[e]cchymoses of toes, and [m]edial side of foot.

Claimant was diagnoses as having a closed fracture of the metatarsal bone(s), and was

to be referred to an orthopedist.  The report of the visit indicates that x-rays showed the

fracture was “worsening.”  Her restrictions were modified to no standing, walking, climbing

or using her right foot.

On October 11, 2013, Claimant went to Dr. Hahn.  Examination showed moderate

swelling of the right mid and forefoot, along with onychomycosis in all the toenails of the
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right foot.  X-rays showed that she had a long oblique fracture in the right fifth metatarsal

shaft that had displaced approximately 2mm since the initial x-rays were taken.

Notwithstanding this, Hahn assessed her as having a “[m]ildly displaced closed fracture

right 5th metatarsal shaft, satisfactorily aligned.”  The doctor instructed her to “[l]imit weight

bearing” and “[h]old off work.”  Claimant reported to Dr. Hahn on October 26, 2013, that

her pain and swelling had decreased.  He wrote that the fracture was “healing

uneventfully,” but continued her off work.  On November 8, 2013, Claimant told Hahn that

her foot was “improved but still sore.”  He wrote:  “Hold off work.  Patient may possibly

return to work in 10 days.”

During her November 22, 2013 visit to Dr. Hahn, Claimant was ambulatory without

assistance and was wearing athletic shoes.  Only minimal tenderness was reported.  X-

rays showed that the “[f]racture appears to have bridging callus.”  The doctor wrote that the

fracture had healed, but was “not entirely solid.”  Nonetheless, he stated that “[p]atient may

return to work with no restrictions.”  In Claimant’s final appointment with Hahn, which took

place on January 10, 2014, she denied having any pain with weight-bearing.  The

examination showed that she no longer had any swelling; and x-rays reflected that the

fracture “appears to be united.”  The doctor stated that the fracture had healed, and again

wrote that the “[p]atient may return to work unrestricted.”

Non-medical Records.  The non-medical records in evidence, contained in

Claimant’s Exhibit 2 and Respondents’ Exhibit 1, reflect the following:

Respondents’ Exhibit 1 contains a photocopy of a urine drug screen report

concerning Claimant from Employee Screening Management of Fayetteville dated

September 30, 2013.  The report reads:  “Rejected/Cancel/Notest,” and “INVALID
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RESULT:  OXIDANT ACTIVITY >/= 200 MCG/ML NITRITE EQUIVALENTS.”  (Emphasis

in original)  The report is printed and is signed by Tyler Freeman, M.D.  However, the copy

that is in evidence bears the handwritten comments “+ Drug Test” and “Tampered.”

Another handwritten comment thereon is “Amber colored liq.”  There is no way to

determine from the evidence if these comments were on the original report or were added

later by someone else.

Claimant’s Exhibit 2 is a letter from the respondent thirty-party administrator to

Claimant dated October 2, 2013.  It reads:

This letter is to inform you of the status of your workers’ compensation claim.

After thorough review of your claim, it has been brought to our attention that
you have a positive drug screen at the time of your workers’ compensation
injury.  Therefore, we are denying your claim in its entirety.

We will honor the charges for medical treatment to Sherwood Urgent Care
through October 1, 2013, but nothing further.  You will be responsible for all
future charges pertaining to your injury.

ADJUDICATION

A. Whether Claimant sustained a compensable injury.

Claimant has alleged that on November 26, 2013, she sustained a compensable

injury to her right foot while employed at Respondent The Crossing.  Respondents dispute

this.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2012) defines “compensable

injury”:

An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is “accidental” only
if it is caused by a specific incident and is identifiable by time and place of
occurrence[.]
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A compensable injury must be established by medical evidence supported by objective

findings.  Id. § 11-9-102(4)(D).  “Objective findings” are those findings that cannot come

under the voluntary control of the patient.  Id. § 11-9-102(16)(A)(i).  The element “arising

out of . . . [the] employment” relates to the causal connection between the claimant’s injury

and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  An injury arises out of a claimant’s employment “when a causal connection

between work conditions and the injury is apparent to the rational mind.”  Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Respondents have contended, inter alia:  “The claimant submitted a drug sample

that had been tampered with.  The presumption is raised that illegal drugs were the cause

of the accident.”  Claimant has denied tampering with her urine sample.
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Arkansas Code Annotated § 11-9-102(4)(B)(iv) (Repl. 2012) provides:

“Compensable injury does not include:

. . .

(iv)(a)  Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in contravention of
physician’s orders.

(b)  The presence of alcohol, illegal drugs, or prescription drugs used
in contravention of a physician’s orders shall create a rebuttable presumption
that the injury was substantially occasioned by the use of alcohol, illegal
drugs, or prescription drugs used in contravention of physician’s orders.

(c)  Every employee is deemed by his or her performance of services
to have impliedly consented to reasonable and responsible testing by
properly trained medical or law enforcement personnel for the presence of
any of the aforementioned substances in the employee’s body.

(d)  An employee shall not be entitled to compensation unless it is
proved by a preponderance of the evidence that the alcohol, illegal drugs, or
prescription drugs utilized in contravention of the physician’s orders did not
substantially occasion the injury or accident.

See generally Prock v. Bull Shoals Boat Landing, 2014 Ark. 93, ___ S.W.3d ___.

Nothing in the record before me, however, shows that “alcohol, illegal drugs, or

prescription drugs used in contravention of a physician’s orders” were present in Claimant’s

system at the time of her fall at The Crossing on September 16, 2013.  The test report

contained in Respondents’ Exhibit 1 clearly shows that the test could not be completed to

determine if such substances were present in Claimant’s urine sample because the test

showed the presence of “OXIDANT ACTIVITY >/= 200 MCG/ML NITRITE

EQUIVALENTS.”  (Emphasis in original)

Again, Respondents have argued that Claimant tampered with the test, and that the

presumption should be triggered for that reason.  In previous decisions, the Commission
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has ruled that the presumption is triggered when an employee refuses to undergo drug

testing, reasoning that such refusal deprives the Commission of “analytical data” it needs

to determine if intoxicants were present, and denies the employer its right to collect and

present evidence that an injury was substantially occasioned by the use of an intoxicant.

See, e.g., Thompson v. Jeffrey Sand Co., 1999 AWCC 329, Claim No. E705151 (Full

Commission Opinion filed October 27, 1999).  Arguably, tampering with a drug screen

should likewise trigger the presumption, since it also prevents the Commission from having

the “analytical data” required to find if intoxicants were present, and denies Respondents

the right to present a defense under this provision.

But after considering the evidence at bar, I find that it does not preponderate that

Claimant tampered with her urine drug test.  She testified at the hearing that after she

reported the fall, Allison–her supervisor–had her take the test.  Claimant was handed what

she believed was an empty specimen cup.  She went to the restroom and placed only her

own urine in said cup.  I credit this, along with her testimony that she did not place soap

or any other substance on her hands in the course of handling the cup.  After the specimen

was obtained, Claimant handed the cup to Chapman, and has no knowledge of what

happened thereafter.  I credit this as well.  While the report reflects that the specimen

became adulterated for some reason, I again do not find that the preponderance of the

evidence establishes that Claimant was the source of this.

In her testimony, Hall admitted that she cannot prove that Claimant tampered with

the test; and she also stated that while she was not present when the urine sample was

collected, no one reported to her that anything unusual took place in connection with this
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action.  She conceded that she was surprised that the test result indicated that someone

had tampered with it.

Similarly, I credit Claimant’s testimony that she has not used alcohol or illegal drugs,

and did not consume any prescription medication contemporaneously with the September

16, 2013 fall.  This is corroborated by the testimony of Haynes, who worked extensively

with Claimant during the period at issue and found her to have “a very excellent work ethic”

and did not observe her to have a drug or alcohol problem.  Haynes had a ten-minute in-

person conversation with Claimant at the beginning of the latter’s shift on September 16,

and saw nothing to indicate intoxication of any sort.  I credit her testimony, as I do Sumpter,

another longtime co-worker who described her as “a very responsible worker” who never

presented as having a problem with alcohol or drugs.  Similarly, I credit Hall’s testimony

that Claimant was a good worker, that she never suspected that Claimant was using drugs,

and that nothing reported to her indicated that Claimant was impaired in any way at the

time of the fall.

Even if the above were not the case, and the presumption somehow were to attach

here, I find that Claimant has nonetheless rebutted it.  Nothing about her fracture shows

that it was caused by drug or alcohol use.  To the contrary, the credible evidence shows

that Claimant injured her foot when it struck a CPM machine that was in the floor of a

resident’s room between the beds, instead of in the corner as it normally would be.

Furthermore, the machine was hidden by a drawn curtain, and Claimant struck it as she

went to turn off the nearby call light.  Hall agreed that what happened appeared to be a

simple fall.  Nothing about the scenario at issue would give rise to the finding that
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Claimant’s injury “was substantially occasioned by the use of alcohol, illegal drugs, or

prescription drugs used in contravention of physician’s orders.”  See Prock, supra.

As for the elements of compensability, Claimant has objective findings of injury in

the form of, inter alia, x-rays showing a fracture of the fifth metatarsal shaft of her right foot.

This caused internal or external physical harm to the body and required medical services.

The injury arose out of and in the course of her employment at The Crossing.  While

performing her duties as a CNA on September 16, 2013 at around 8:30 p.m. to 9:00 p.m.,

she struck her foot on a CPM machine while turning off a call light in a resident’s room.

Her injury was thus “accidental” because it is caused by a specific incident and is

identifiable by time and place of occurrence.  In sum, Claimant has proven by a

preponderance of the evidence that she sustained a compensable injury to her right foot.

B. Whether Claimant is entitled to reasonable and necessary medical treatment.

Claimant has contended that she is entitled to reasonable and necessary medical

treatment of her compensable right foot injury.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and
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necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

After reviewing the treatment of her compensable right foot injury that is in evidence,

I find that Claimant has proven by a preponderance of the evidence that all of it was

reasonable and necessary.  Respondents are responsible for all of said treatment.

C. Whether Claimant is entitled to temporary total disability benefits.

Claimant’s compensable injury to her right foot is a scheduled one.  See Ark. Code

Ann. § 11-9-521(a)(11) (Repl. 2012).  An employee who suffers a compensable scheduled

injury is entitled to temporary total disability compensation “during the healing period or

until the employee returns to work, whichever occurs first . . . .”  Id. § 11-9-521(a).  See

Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing

period ends when the underlying condition causing the disability has become stable and

nothing further in the way of treatment will improve that condition.  Mad Butcher, Inc. v.

Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that

the disability lasted more than seven days.  Id. § 11-9-501(a)(1).  Claimant must prove her

entitlement to temporary total disability benefits by a preponderance of the evidence.  Ark.

Code Ann. § 11-9-705(a)(3) (Repl. 2012).

An unsuccessful return to the workplace because of the effects of a work-related

injury does not foreclose a claimant being awarded temporary total disability benefits for

a scheduled injury.  See Farmers Coop. v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002);

Roberson v. Waste Mgmt., 58 Ark. App. 11, 944 S.W.2d 858 (1997).
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The evidence before me shows that when Claimant returned to The Crossing

following her first visit to Sherwood Urgent Care, her employer accommodated her light

duty restrictions and made her a receptionist.  She continued to work there until October

2, 2013–the day she was terminated.  But contemporaneous with this event was a

deterioration in the condition of her foot.  The day before, October 1, 2013, Claimant

underwent an x-ray at Sherwood Urgent Care that showed that the fracture had worsened.

Her restrictions, at least with regard to her walking, were increased.  The report of the clinic

visit reflects that she was now to perform no walking.  But her receptionist duties entailed

that, inter alia, she make copies.  Claimant’s testimony was that she could no longer

perform her duties at The Crossing.  I credit this, finding that it is corroborated by her

medical evidence, and find that her return to work after her initial visit to Sherwood Urgent

Care was an unsuccessful one.

I also credit Claimant’s testimony that she was unable to work, and in fact did not

do so, until after her full release by Dr. Hahn.  When Hahn first saw her on October 11,

2013, he took her off work and kept her off until he gave her a release without restrictions

on November 22, 2013.  I find that Claimant reached the end of her healing period on that

date.  She has proven by a preponderance of the evidence that she is entitled to temporary

total disability benefits from October 3, 2013 to November 22, 2013.

D. Whether Claimant is entitled to benefits under Ark. Code Ann. § 11-9-505(a)(1)

(Repl. 2012).

Claimant has asserted that she is also entitled to relief under the above provision,

which reads:
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Any employer who without reasonable cause refuses to return an employee
who is injured in the course of employment to work, where suitable
employment is available within the employee’s physical and mental
limitations, upon order of the Workers’ Compensation Commission, and in
addition to other benefits, shall be liable to pay to the employee the
difference between benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceeding one (1) year.

In order for this provision to apply, the following requirements must be present.  The

employee must prove by a preponderance of the evidence that: (1) she sustained a

compensable injury; (2) that suitable employment that is within her physical and mental

limitations is available with the employer; (3) that the employer has refused to return her

to work; and (4) the employer’s refusal to return her to work is without reasonable cause.

See Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996).  Section 11-9-

505(a)(1), at a minimum, requires that when an employee who has suffered a

compensable injury attempts to re-enter the work force, the employer must attempt to

facilitate the such re-entry by offering additional training to the employee, if needed, and

reclassification of positions, if necessary.  Torrey, supra.

In the case at hand, both Claimant and Hall testified that the former was terminated

on October 2, 2013 because of the results of the urine drug screen–which appeared to

reflect that someone had tampered with the urine sample.  But this occurred weeks after

Claimant returned to work following her compensable injury.  As I found supra, after

Claimant went to Sherwood Urgent Care the first time and was given light duty restrictions,

Respondent The Crossing accommodated them, allowing her to return to work as a

receptionist.  The employer did not refuse to return her to work.  Consequently, she is not

entitled to any relief under § 11-9-505(a)(1).  See Davis v. Dillmeier Enterprises, Inc., 330

Ark. 545, 956 S.W.2d (155) (1997).
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E. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  As the parties have stipulated, Respondents have controverted

this claim–including Claimant’s entitlement to the temporary total disability benefits that

were awarded herein–in its entirety.  Her counsel is thus entitled to a controverted

attorney’s fee on this amount, pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2012).

CONCLUSION AND AWARD

Respondents are directed to pay/furnish benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2012).  See Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.
________________________________
Hon. O. Milton Fine II
Administrative Law Judge


