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STATEMENT OF THE CASE

A hearing was conducted on May 6, 2014, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in these claims on April 7,

2014, before another Administrative Law Judge and a Prehearing Order was

filed on April 9, 2014.  At the hearing, the parties announced that the limited

stipulations, issues, as well as their respective contentions were correctly set

out in the Prehearing Order, subject to further clarification set out below.  A

copy of the Prehearing Order was introduced, without objection, as
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“Commission’s Exhibit 1.”

It was stipulated that the Arkansas Workers’ Compensation

Commission had jurisdiction over these claims; that the employment

relationship existed between the parties at all relevant times, including both

August 18, 2009, as well as October 1, 2011; and that respondents had

controverted claimant’s entitlement to further benefits for both claims.  At the

hearing, respondents pointed out that it paid some limited benefits related to

the August 18, 2009, claim while contending that the statute of limitations had

run on said claim and that it had controverted the October 1, 2011, claim in its

entirety.  Further, at the hearing, the parties stipulated that the claimant’s

average weekly wage on October 1, 2011, was $700.00, which would entitle

the claimant to temporary total disability benefits at the rate of $513.00 per

week and permanent partial disability benefits at the rate of $385.00 per week

in the event the claim was found compensable.

By agreement of the parties, the primary issue presented for

determination was whether the claimant sustained a compensable injury

and/or an aggravation of his pre-existing spinal injury on October 1, 2011.  If

answered affirmatively, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that he was involved in a work-related
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automobile accident on October 1, 2011, which caused a new spinal injury

and/or aggravated a prior spinal condition and resulted in the inability to

perform his work duties.  The claimant requested temporary total disability

benefits beginning October 5, 2011, and continuing through a date yet to be

determined, maintaining that his healing period had not ended.  In addition,

claimant requested outstanding medical and related treatment, together with

continued, reasonably necessary medical treatment while reserving the issue

of permanent disability, if applicable.

The respondents contended that the claimant had an extensive history

of low back problems that preceded the immediate claim, pointing out that the

claimant was in pain management for the prior problem at the time of the

alleged injury.  Respondents contended that the claimant could not establish

a new injury supported by objective findings; that the claimant was not injured

at work  on  October  1,  2011;  and  that  the  claimant’s  condition  was  due

to a pre-existing condition that occurred in 2009 for which the statute of

limitations had run.  At the hearing, respondents contended in the alternative

that the claimant could not prove entitlement to temporary total disability after

October 5, 2011, maintaining that the claimant had not been taken off work.

As a second alternative, respondents pointed out that the claimant received

unemployment compensation for eighteen (18) months after October 5, 2011,
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which would entitle respondents to an offset in the event benefits were

awarded.

Despite the joinder of both claims, it must be noted that the claimant did

not contend that his physical problems were a recurrence of the August 18,

2009, injury, but, rather contended that he sustained either a new injury or an

aggravation of the pre-existing condition on October 1, 2011.  (Tr.7)

As will be set out further below, the record reflects that the claimant

actually  sustained  an  injury in 2007 prior  to the  August  18,  2009, admitted

injury which  was  not  a work-related injury and for which the claimant

received extensive treatment, including back surgery.  I feel compelled to

make this observation because the issue of permanent disability has been

specifically reserved.  Further, medical records concerning any injuries prior

to the August 18, 2009, injury were not introduced.

The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the May 6, 2014, hearing, together with

the evidentiary deposition of Dr. Brian Nichol, the claimant’s primary treating

physician for a number of years, which was taken subsequent to the hearing

and introduced by agreement of the parties.  Said deposition has been

retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over these claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that he sustained a compensable spinal injury arising out of

and during the course of his employment on October 1, 2011, which

caused internal or external physical harm, requiring medical services

and resulting in disability and which has been confirmed by medical

evidence supported by objective findings.

4. The claimant has failed to establish, by a preponderance of the credible

evidence, that there is a causal connection between his October 1,

2011, motor vehicle accident and his current disability.

DISCUSSION

Both of the within workers’ compensation claims have an extremely

unusual procedural history.  Respondents acknowledge, and the record
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reflects, that the claimant sustained a minor work-related injury on or about

August 18, 2009, (AW CC #F908158) for which respondents paid

approximately 2-1/2 weeks of temporary total disability, as well as some

limited medical expenses with the last of service in November, 2009.  (Resp.

Ex. A, pp.1-2)

It is further undisputed from the record that the claimant was involved

in a work-related motor vehicle accident on October 1, 2011, when he was

rear-ended by a drunk driver while stopped at a traffic light.  (Cl. Ex. B)

However, the record further reflects that the claimant was involved in

an accident and injury prior to the August 18, 2009, claim which resulted in

considerable medical treatment including a low back surgery and fusion.  After

the claimant returned to work, and it appears that the claimant was involved

in a motor vehicle accident prior to the October 1, 2011, incident.  (Resp. Ex.

A, p.20)  Clearly, the August 18, 2009, claim is barred by the applicable

statute of limitations.  However, as previously pointed out, the claimant does

not maintain that his physical problems and need for treatment after October

1, 2011, are causally related to the August 18, 2009, claim, but, rather

maintains that he sustained a compensable spinal injury and/or aggravation

of his prior condition on October 1, 2011.  The record as a whole simply does

not support this assertion.
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The claimant, Scott Patrick Tudor, testified in his own behalf.  The

claimant is thirty-eight (38) years old.  The claimant attended some college

prior to enrolling in the police academy and obtaining training in the law

enforcement field.  After completing his training in 1997, the claimant first went

to work with the Washington County Sheriff’s Office where he was employed

until December, 2000, at which time he began working for the Pulaski County

Sheriff’s Office.  The claimant stated that he worked continuously for the

Pulaski County Sheriff’s Office beginning December, 2000, until his

resignation and retirement in October, 2011.  Again, a history of the claimant’s

prior injuries and medical treatment before August 18, 2009, was poorly

developed.  However, the claimant acknowledged, and the record confirms,

that the claimant sustained a prior low back injury in 2007 which resulted in

a lumbar back surgery and fusion in 2008 which required the claimant to miss

work.  There is no claim for a work-related back injury in 2007.  The claimant

testified that following back surgery, he returned to work for the Sheriff’s

Department in August, 2008, first at light-duty followed by a full-duty release

at some unspecified date in 2009.  The claimant’s prior back surgery was

performed by Dr. Wayne Bruffett.  The claimant’s medical treatment for his

2007 injury was paid by health insurance.  The claimant did not receive any

workers’ compensation benefits related to the 2007 injury and resulting
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surgery.  The claimant returned to work and continued working until he was

involved in a minor work-related incident on August 18, 2009.  The claimant’s

description of the August 18, 2009, incident, as well as his subsequent course

of medical treatment is set out below:

Q     Now, in late – at sometime in 2009, you had a second incident, which you
felt injured your lower back, is that correct?

A     Yes, sir, I did.

Q     And just briefly tell us what happened then.

A     Yes, sir.  I was at the scene of a structure fire, and I was walking across
the perimeter of the area, stepped over a fire hose right as a volunteer
firefighter lifted the hose, so my feet caught on it.  I went down, and it started
hurting right from the time of impact.

Q     Okay.  Now, following that incident, you were able to get back to see Dr.
Bruffett for a visit, is that correct?

A     Yes, sir.

Q     And you didn’t receive any significant treatment from Dr. Bruffett, did
you?

A     No, sir, I did not.

Q     But you began treating with Dr. Brian Nichol at that point – 

A     Yes, sir, I did.

Q     – who attempted to control your pain?

A     Yes, sir.

Q     Now, did you continue then working for Pulaski County after that 2009
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incident?

A     Yes, sir, I did.

Q     All right.  And did you go back to a job doing full duty work?

A     Yes, sir, I did.

Q     Explain to me, as briefly as you can, what specific duties you performed
after that second incident where you tripped over the fire hose as far as
manual – the physical requirements of your job.

A     Yes, sir, for a patrol officer, that would be occasional running and fighting
suspects, climbing, crawling on things, going down on all fours underneath
vehicles to search them.  I was also on the dive team so that, you know,
entailed carrying – 

Q     The what team?

A     The dive team, our scuba diving team.

Q     Okay.

A     And we would have to carry our air tanks and equipment down and load
them off from our vehicles to the dock, the dock to the boat, get our gear
assembled and into the water, and then everything it took to be able to square
those rigs and get into the water.

Q     Okay.  Are those all duties, Mr. Tudor, that you performed after the 2009
incident where you tripped over the fire hose?

A     Yes, sir, it was.

Q     And I’m assuming there was no doctor who restricted you from those
types of duties up to that point, is that correct?

A    That’s correct, sir.

Q     All right.  Now, what kind of medications were you taking, let’s move to
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say, 2010 time frame – 

A     Yes, sir.

Q     – tell me what kind of medications you were taking on a regular basis.

A     I was taking an opioid pain killer.

Q     And how often?

A     Three times daily.  It was continuous release.

Q     So you were having some significant pain at that point?

A     Yes, sir, I was.

Q     And was it pain in your lower back?

A     Yes, sir, it was.

Q     And describe the pain as succinctly as you can.

A     It was sharp and continuous.

Q     Although it wasn’t preventing you from doing your job?

A     No, sir, I could do the job, but it was extremely uncomfortable.  We could
medicate it to a level to where it wasn’t overwhelming and I could function, but
it was there.

Q     Okay.  Had the pain, had it gradually gotten to that point from the 2007
injury, or how would you describe the progression from 2207 [sic] to 2010?

A     From 2007, it started off, and it was pretty rough.  I went to the doctor.
Dr. Bruffett performed a fusion, and when I was released to full duty, it was
fine.  It was doing great.  I went back to full duty, everything I could do before,
plus.  In doing my duties, I tripped over that fire hose, and from that time on
it hurt, and nothing was really able to take that away.
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Q     And when you say it hurt, tell me where it hurt and what it felt like.

A     Yes, sir.  Down in the lower back, and it was constant.  There would be
times it would – it was burning, or if I stood too long, it was just a sharp
sticking kind of pain.  But at a minimum, there was always this really heavy
ache that never went away, and there would be the occasional sharp twinges,
depending on how I moved.

Q     Okay.  And I’m assuming, you were able to take the medications that you
mentioned earlier and still work to perform the duties at Pulaski County?

A     Yes, sir, I did.  (Tr.14-18)

Next, the claimant was involved in a motor vehicle accident as reflected

by the collision report introduced as “Claimant’s Exhibit B.”  The claimant was

initially examined at the UAMS Medical Center where no noticeable injuries

were observed and the claimant was discharged to follow-up with his regular

treating physician.  The claimant subsequently returned to Dr. Brian Nichol for

maintenance care.  Dr. Nichol had been treating the claimant since November

12, 2009.  Dr. Nichol’s treatment did not change following the October 1,

2011, incident.  Despite the claimant’s assertion that he experienced

additional symptoms, Dr. Nichol did not change the claimant’s medication.

The material facts in this case are undisputed.  Following the claimant’s

October 1, 2011, incident, he resigned his job with the Sheriff’s Department

without filing a workers’ compensation claim.  Instead, the claimant applied

for, and began receiving unemployment compensation.  In addition, the



12TUDOR – F908158 & G307749

claimant made an application, and received social security disability benefits.

The claimant filed a law suit against the driver of the other vehicle and

apparently received the policy limits of the other driver’s insurance at which

time he filed a claim for under-insured motorists against his carrier.  The

claimant has not returned to gainful employment since October 5, 2011.  The

claimant candidly acknowledged that he resigned and took retirement

disability because he did not feel he could fulfill the duties required of a deputy

sheriff.  However, the claimant candidly acknowledged that he was able to

work within his permanent physical restrictions.  The claimant continues to

take maintenance medication prescribed by Dr. Nichol.  (Tr.24-25)

On cross-examination, the claimant acknowledged that no doctor had

taken him off work; however, Dr. Nichol had suggested that he not perform the

duties of a peace officer.  (Tr.39-40)

ADJUDICATION

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),

must be established:

1.    Proof, by a preponderance of the evidence, of an injury arising out of and
in the course of employment;
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2.    proof, by a preponderance of the evidence, that the injury caused internal
or external physical harm to the body which required medical services or
resulted in disability or death;

3.    medical evidence supported by objective medical findings, as defined in
A. C. A. §11-9-102(16), establishing the injury; and,

4.    proof, by a preponderance of the evidence, that the injury was caused by
a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d

876 (1997).

Rather than conduct an exhaustive analysis of the medical evidence,

suffice it to say that my review of the medical evidence fails to reveal any new

evidence, supported by objective findings to support a compensable injury on

October 1, 2011.  The evidentiary deposition of Dr. Brian Nichol was taken

subsequent to the hearing.  Dr. Nichol’s deposition reflects that the claimant

had a significant, pre-existing low back condition which pre-dated both the

within claims and for which Dr. Nichol had been providing maintenance care.

A portion of Dr. Nichol’s testimony on cross-examination which I found

illuminating is set out below:

Q     Doctor, just a few.  I’m Mike Ryburn, again, I represent Pulaski County.
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Mr. Tudor had a significant low back condition before October the 1st of 2011.
Is that correct?

A     That’s correct.

Q     And it was to the point where I guess you would call him a victim of a
failed surgery?

A     Failed back syndrome is commonly what it’s referred to, yes.

Q     Okay.  And generally, after I see those in this workers’ comp arena that
I see, a pain management doctor gets involved, and that’s when you came in
on this case.  Is that right?

A     That’s correct.

Q     You saw him after everybody else kind of said, “There’s nothing else we
can do for you”?

A     Yeah, I’m the last stop, typically, for folks, yes.

Q     Okay.  So the regimen that you had him on before this accident was I
think he saw you every 30 days.  Is that right?

A     I see my patients monthly, yes.

Q     And is that some type of requirement for the medication he was on?

A     Your class two narcotics, on those you are only allowed to write a 30-day
supply of those.

Q     And that’s the reasoning behind every 30 days visit frequency with you?

A     Yes.

Q     Okay.  And for the entire period of time you saw him, which was about
two years before the accident – 

A     Uh-huh.
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Q     – he was on medications and he had continuing low back problems.
What was your prognosis for this patient before October the 1st of 2011?

A     At that point in time, he currently was not going to improve in symptoms.
My  goal  was  to  pretty  much  keep  him  stable  with  the  treatment  of
medications – strictly the medication treatment, I don’t think was really going
to hold him well – the combination of the procedures with the medications,
though, he was able to perform most of the activities of daily living, including
working, relatively well.

Q     Okay.  All those things that you were doing for him before this accident
on October the 1st of 2011 are still there, aren’t they?

A     The problems that he was having prior to that, yes.

Q     I mean, essentially, the same things?

A     Correct.

Q     And even though there is no doubt this accident happened, we all know
it and it’s in a police report, regardless of the accident, he was still going to
have to have that pain management treatment because of his pre-existing
failed back syndrome regardless of what happened on October the 1st of
2011.  Is that correct?

A     Yes.  That was not going to improve.

Q     So, essentially, when you took him on as a patient, after a period of time,
did you feel like you were going to have to see him for the rest of his life?

A     I thought in all likelihood he was going to require some type of pain
management, whether from me or someone else.

Q     Okay.  And then you’ve testified that after October the 1st of 2011, you
essentially continued his same regimen because he was maxed out?

A     Medication-wise, yes, although I was not able to perform the procedures
that would decrease his total pain level.  (Depo.pp.12-14)



16TUDOR – F908158 & G307749

The record reflects that the claimant sustained a temporary aggravation

of his pre-existing back condition and surgery on August 18, 2009.

Respondents paid benefits related to the prior claim through November, 2009.

The immediate claim was filed on or about September 27, 2013.  Clearly, the

August 18, 2009, claim is barred by statute of limitations.  However, as

previously noted, the claimant maintains that he sustained a new injury or an

aggravation of his pre-existing condition on October 1, 2011.  The record does

not support this claim.  The record does not contain medical evidence

supported by objective findings necessary to establish a compensable injury.

Even if the claimant did sustain a work-related injury on October 1, 2011, it

was merely a temporary aggravation of the pre-existing condition and not a

new injury.  Further, I feel compelled to point out that even if the claimant

sustained a compensable injury on October 1, 2011, which, again, is not

conceded herein, he has failed to prove that he is entitled to temporary total

disability benefits.

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. App. 244,

613 S.W.2d 392 (1981); Johnson v. Rapid Die & Molding, 46 Ark. App. 244,

878 S.W.2d 790 (1984).
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"Disability" means incapacity because of injury to earn, in the same or

any other employment, the wages which the employee was receiving at the

time of the injury.  The Commission may consider the claimant's physical

capabilities and evaluate his ability to engage in any gainful employment.  The

claimant bears the burden of proving both that he remains within his healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in

the same or other employment.  see, Palazolo v.Nelms Chevrolet, 46 Ark.

App. 130, 877 S.W.2d 938 (1994)

It  is  well-settled  that  the  claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.

465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give the claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not a

claimant  has  met  the  burden  of  proof  be  weighed  impartially,  without

giving the  benefit  of  the  doubt  to  either  party.   Arkansas  Code



18TUDOR – F908158 & G307749

Annotated §11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768

S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663

(1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove

that he sustained a compensable injury on October 1, 2011.  Accordingly, the

within claim is hereby, respectfully, denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


