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EDDIE N. THOMAS, EMPLOYEE CLAIMANT

L A DARLING COMPANY, EMPLOYER RESPONDENT
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Hearing before Chief Administrative Law Judge David Greenbaum on March
28, 2014, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. M. Scott W illhite, Attorney-at-Law, Jonesboro,
Arkansas.

Respondents represented by Mr. Richard A. Lusby, Attorney-at-Law,
Jonesboro, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted March 28, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits. 

A prehearing conference was conducted in this claim on February 19,

2014, and a Prehearing Order was filed on said date.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order; however, the

parties withdrew the prior stipulation concerning the applicable compensation

rates as set out below.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”
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During the prehearing conference, it was stipulated that the

employment relationship existed between the parties at all relevant times,

including February 6, 2013; that the claimant sustained compensable injuries

as the result of a specific incident on said date; that he earned sufficient

wages to entitle him to compensation rates of $349.00 per week for temporary

total disability and $262.00 per week for permanent partial disability; that

respondents accepted and paid various medical and temporary total disability;

and that respondents had controverted claimant’s entitlement to all additional

medical treatment. 

At the hearing, the parties pointed out that new information suggested

a possible discrepancy concerning the issue related to claimant’s

compensation rates.  Accordingly, the parties withdrew their agreement

concerning the compensation rates, maintaining that the issue would be

amicably resolved.  Claimant’s entitlement to indemnity benefits was not at

issue.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant was entitled to additional medical care for his low
back injury.

2) Whether the claimant was entitled to additional medical care for his left
knee injury.
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Claimant contended, in summary, that he was entitled to additional

medical treatment for both his low back, as well as his left knee; that the

treatment was both reasonably necessary, as well as related to the admitted

incident, and should be paid by the respondents.

The respondents contended that additional medical care was not

reasonably necessary or related to the compensable injury.

The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the March 28, 2014, hearing containing

a joint medical exhibit consisting of forty-four (44) pages.  Subsequent to the

hearing, both parties submitted post-hearing briefs addressing how the

medical evidence supported their conflicting contentions.  Said briefs have

been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.
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2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,
that he sustained an injury to his low back arising out of and during the
course of his employment as the result of the February 6, 2013,
incident which was confirmed by medical evidence supported by
objective findings.

4. The claimant has proven, by a preponderance of the credible evidence,
that he sustained a compensable left knee injury arising out of and
during the course of his employment with the respondents herein on
February 6, 2013, confirmed by medical evidence supported by
objective findings, specifically, a partial tear of the posterior cruciate
ligament.  The claimant has proven, by a preponderance of the
evidence, that he is entitled to additional, and continued, reasonably
necessary medical treatment which is required to stabilize and maintain
the clamant’s left knee injury.

5. Because no indemnity benefits were at issue, no attorney’s fee is being
awarded pursuant to Ark. Code Ann. §11-9-715.

6. Additional issues are, by necessity, specifically reserved.

DISCUSSION

This is an extremely difficult claim.  It is undisputed that the claimant

was involved in a work-related incident resulting in injuries on February 6,

2013.  A description of the incident, as well as claimant’s initial complaints and

initial course of medical treatment is set out below:

Q     Now, tell us what happened then on February 6th of 2013?

A     On February the 6th I was unloading a truck that was parked at the dock
in the spec building area for Darling’s.  When I started unloading this truck,
there wasn’t even a tractor under it.  It wasn’t hooked to a tractor.  And I was
unloading this truck.  Well, before I got it unloaded, the truck driver backs his
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truck under the trailer unbeknownst to me, and when I went to pull in to get
another load, he just drove off, and I dumped the lift out on a – off of about a
four-foot dock, stuck the forks in the ground and tossed me off over under
another truck that was next to – the adjacent loading dock.

Q     What kind of symptoms did you experience?

JUDGE GREENBAUM:     Well, let me try to at least – you were
on a forklift?

THE CLAIMANT:     Yes, sir.

JUDGE GREENBAUM:     Okay.  And you were driving, you were
attempting to drive into the trailer when they drove off with the
trailer?

THE  CLAIMANT:      Yes.   Yes,  sir.   He  just – and  he  didn’t
even – he wasn’t even aware that – 

JUDGE GREENBAUM:     Okay.  And what happened to the
forklift?

THE CLAIMANT:     The forklift fell off of this four-foot dock with
me – 

JUDGE GREENBAUM:     On it?

THE CLAIMANT:     – on it and was slung off of it and – 

JUDGE GREENBAUM:     All right.  I was just trying to
conceptualize what happened.  Go ahead.

BY MR. WILLHITE:

Q     All right.  Now, we’re to the point that the forklift is off the dock, it’s on the
ground and you’re off the forklift.  Now, what kind of problems or symptoms
did you experience from that incident?

A     Well, sir, like I said, when I hit the ground, I kind of rolled over under the
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other truck.  I had it on my mind I didn’t want that forklift falling over on me
and, you know, creating more of a problem.  But after the boys found me and
helped me get out from under that truck, they stood me up and my left knee
was extremely sore, skint up, and I was bleeding a little bit here and there.  I
actually skint both knees and I damaged both wrists a little bit, and at that
particular time I thought maybe I might could walk it off, you know, but that
wasn’t the case.  I did get up and around a little bit and went to the doctor, and
before dark that night my knee was blowed up and I was pretty much
immobile at that time.

Q     Okay.  It looks like from Joint Exhibit A that you went to see Dr. Darrell
Hutchison on February 6 th, is that correct?

A     Yes, sir.  (Trp. 9-11)

The claimant was initially examined and treated by Dr. Darrell

Hutchison, his PCP, on February 6, 2013, with complaints of pain in both

knees and right shoulder, the left knee being worse.  Dr. Hutchison noted that

the claimant was taking medication for blood pressure, gout, and GERD.  Dr.

Hutchison diagnosed contusions to both lower extremities, as well as a sprain

and strain of the right shoulder.  The contusions were cleaned.  X-rays were

taken of both knees with no bony abnormality or fracture noted.  The claimant

was prescribed medications hydrocodone and taken off work to follow-up in

two (2) to three (3) days.  The claimant returned to Dr. Hutchison on February

11, 2013, complaining of left hip pain, as well as tingling and numbness of the

left foot, together with stiffness and swelling in the left knee.  Dr. Hutchison

recommended a diagnostic MRI of the left knee and to remain off work until
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February 25, 2013.  An MRI of the left knee was performed on February 20,

2013, which revealed a partial tear of the posterior cruciate ligament with

intrasubstance abnormal signal but no complete disruption identified.  In

addition, there was a small to moderate amount of synovial plica in the

suprapatellar bursa.  (Jt. Ex. A, pp.1-11)

The claimant was next referred to Dr. Ron Schechter, an orthopedic

surgeon at the NEA Baptist Clinic in Paragould, Arkansas.  The claimant was

initially examined by Dr. Schechter on February 26, 2013.  The claimant

complained of pain in his foot, shoulder, hip, knee, and ankle.  Upon physical

examination, Dr. Schechter did observe swelling and resolving ecohymosis

around the anterior knee distally, as well as an abrasion over the left knee

cap.  Dr. Schechter also noted that the left hip area was non-tender and that

the claimant had good motion without pain.  Of interest, Dr. Schechter

recognized that the MRI scan of the left knee showed mild effusion and some

edema, as well as anterolateral left knee subcutaneous issues; however,

disagreed with the radiologist’s interpretation of an injury to the PCL which Dr.

Schechter  interpreted  as  normal.   Dr.  Schechter  released  the  claimant

to light-duty.  The claimant returned to Dr. Schechter on March 12, 2013,

reporting no improvement with continued complaints of pain in the knee, low

back, hip, and left lower extremity.  Dr. Schechter injected the left knee with
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steroid injection and lidocaine, and recommended physical therapy, together

with an MRI scan of the lower back and nerve conduction studies of the left

leg.  Dr. Schechter scheduled the claimant for a return in three (3) to four (4)

weeks to check his progress while continuing the claimant on light-duty.

However, Dr. Schechter noted that the claimant advised him that he had been

terminated by his employer for an alleged safety violation by driving a lift

without a seat belt.  (Jt. Ex. A, pp.15-18)

The claimant returned to Dr. Schechter on April 16, 2013, with chief

complaints of lower back pain and left knee pain.  Dr. Schechter’s history

states:

The patient returns for followup of his symptoms as described in the previous
note.  I asked him how he is doing and he first said he did not know.  He
seemed a little bit “wishy washy” at multiple times during the conversation and
I really had to pin him down to get definitive answers at times.  He said his
knee was about 30% better than it was.  He had some relief from the injection
it does feel like therapy is helping.  He’s had no improvement with this
numbness and tingling.  No improvement in back pain.  He still has a
sensation of weakness in his groin and hip.  He has returned increased
activity and does feel like he’s walking better.  (Jt. Ex. A, p.23)

Dr. Schechter continued the claimant on oral medication and therapy.  Dr.

Schechter’s recommendations follow:

The patient’s progress has been slow, but he does seem to be making some
improvement.  I advised him that if he got to the point that he felt like his knee
was not improving enough, our next step would be a diagnostic arthroscopy
with debridement and procedures as indicated based on intraoperative
findings.  If his back and hip were not better and he continues to have
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numbness in the leg, I would want to get an MRI scan of his lumbar spine, an
MRI scan of his pelvis, and nerve conduction studies of his leg.  However, I
advised him that there was no point in getting the studies right now if he felt
like he was improving enough or if he wasn’t hurting bad enough that he
wants to pursue more definitive treatment.  Again, he was “wishy washy” at
first, but ultimately said he would not want to consider any more aggressive
procedure surgeries at this time and wanted to just give more time in therapy.
Accordingly, I am requesting another 4 weeks of therapy from work comp and
I will see him back in about 4-5 weeks to check his progress.  I’m going to
advance his work activities little bit and we’ll reassess his work status at his
next visit.  (Jt. Ex. A, p.24) 

The claimant was seen for follow-up by Dr. Schechter on May 23, 2013,

with marginal improvement.  Dr. Schechter discussed various options,

including a diagnostic arthroscopy of the left knee which the claimant did not

wish to pursue at that time.  Dr. Schechter also suggested an MRI scan of the

lumbar spine, as well as nerve conduction studies.  It must be noted that

respondents exercised good faith in meeting its obligations under our workers’

compensation laws by approving all of the treatment modalities and diagnostic

testing recommended by Dr. Schechter.  The record reflects that the claimant

underwent an MRI of the lumbar spine and left hip on June 7, 2013, which

appeared normal.  The claimant returned to Dr. Schechter on June 20, 2013.

It must be noted that upon physical examination, the claimant was walking

well, without any significant limp.  Dr. Schechter also noted that the MRI scan

of the pelvis was within normal limits and that the MRI of the lumbar spine

was, likewise, normal except for very mild degenerative disc disease/mild
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arthritic changes.  Dr. Schechter released the claimant on June 20, 2013, with

the following recommendations:

I had a long discussion with the patient about his progress and status and
options from here.  The first issue is his left knee.  His left knee issues are the
same as discussed last visit.  We reviewed options again as described last
visit and the patient advised me he still moderate [sic] hurting bad enough to
want to consider arthroscopic surgery.  He is going to just live with the
discomfort for now.  I can be available as needed basis if he ever wants to
consider surgery.  That point we will bring him back in for a 30 minute
preoperative appointment pending work comp approval to discuss things
further.  The next issue is his left hip pain.  I explained to him that all of the
radiographic imaging studies show no evidence of any serious injury.  This is
likely just a contusion or muscle soreness.  There is nothing more I can do at
this time.  He does not require any additional treatment.  From a work comp
standpoint I would say he has reached maximal improvement for this problem
with no impairment because pain is not considered as an impairment in the
state of Arkansas.  The last issue is his left leg numbness and tingling.  His
imaging studies show no signs of radiculopathy or nerve impingement.  His

nerve conduction studies show changes consistent with polyneuropathy which
is more likely related to degeneration with aging and completely unrelated to
any trauma.  Therefore, advised him to nothing I can do from an orthopedic
standpoint from this.  If his symptoms of the numbness are bad enough he
can see his primary care physician to see if he can have medical treatment for
his polyneuropathy outside of his work comp-related case.  For comp
standpoint that numbness and tingling does not appear to be significantly
correlated with any type of injury so I would say he has no impairment from
this either.  Releasing him to activities as tolerated with no restrictions and
follow up as needed.  (Jt. Ex. A, pp.36-37) (Emphasis supplied)

It is unclear whether after Dr. Schechter released the claimant he

petitioned for a change of treating physicians or sought a second opinion from

another orthopedic specialist.  Nevertheless, the next medical opinion of

record reflects that the claimant was examined and evaluated by Dr. Spencer
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H. Guinn, a orthopedic surgeon with Dickson Orthopedics in Jonesboro,

Arkansas.  Dr. Guinn’s history reflects that the claimant was there for a

second opinion, with a chief complaint of left knee pain.  A portion of Dr.

Guinn’s narrative report is set out below:

PHYSICAL EXAM:     Pleasant male in no apparent distress.  Alert, oriented
and responds appropriately to exam.  His left lower extremity, he has a well
healed what may have been an abrasion to his left anterior knee.  There is no
erythema or warmth.  No effusion.  He has full range of motion.  He has a
negative posterior drawer with a firm end point.  Negative Lachman with a firm
end point.  No medical or lateral instability.  He has a positive McMurray for
pain and he is very tender medial and posteromedial.  There is no lateral
tenderness.  None about his patella.

X-RAYS:     Three views of his left knee, he has a small patellofemoral spur.

His MRI was personally reviewed as well as the radiologist’s interpretation.
The radiologist was concerned about his PCL.  It appear to be intact
throughout to me.  There is a small amount of signal, but it is clearning intact
in the femur and the tibia.  Radiologist did not comment on it, but he also has

a medial meniscus tear.  It begins in the mid body and extends around to the
posterior body.  He also has some marrow edema in his medial femoral
condyle.

ASSESSMENT:     Left knee medial meniscus tear plus medial femoral
condyle bone bruising and what may have been an early osteochondral injury.

PLAN:     I had a discussion with Mr. Thomas and his wife about his condition.
It is not surprising that he is continuing to be symptomatic with his meniscus
tear.  My concern is the early OCD that he had at the time, whether or not it
has progressed.  I don’t see any evidence of it on plain films.  I am going to
recommend to Workman’s Comp that we obtain a new MR of his knee to
evaluate the bone bruising and whether or not this is progressed to full OCD.
We can also evaluate his meniscus at the time and try and make a decision
about if it is the meniscus or the contusion/OCD that is giving him most of his
symptoms.



12THOMAS – G301264

He also apparently continues to have significant difficulty with his back.  I
came across this in reviewing his previous records.  He has had an MRI, but
he states he has not been giving any follow-up on it.  So I will also recommend
to Workman’s Comp that he be allowed to see a back specialist.  (Jt. Ex. A,
p.40) (Emphasis supplied)

Again, respondents showed good faith in meeting its obligations by

providing the claimant with a repeat MRI of the left knee which, for some

unexplained reason, was  inconsistent  with  the  initial  MRI  study  on

February 20,  2013.  In  his follow-up report, Dr. Guinn opines that the

meniscus was improved.  He noted one small area with some signal in it, but

no definite tear.  He also pointed out that most of the edema in the medial

femoral condyle had resolved while also noting that the PCL had  little signal

to it, but was intact.  Dr. Guinn also reported that the claimant did have plica

in the left knee.  Dr. Guinn’s final recommendations state:

PLAN:     I had a lengthy discussion with him and his wife.  Discussed he has
been to physical therapy despite my review of his previous records at his last
visit.  He states he actually had two months of therapy without improvement.
His primary complaint today besides the knee is his back.  My concern is
whether or not his back issues are contributing to his ongoing knee pain.
There is no urgent need for knee surgery right now.  So my recommendation
to Workman’s Comp is to send him to a neurosurgeon for his back to see
what contributing roll this is playing to his lower extremity, including his knee
pain.  Once his back issues get resolved, if he continues to have a persistent

anteromedial pain then he may benefit from an arthroscopy to resect his plica,
but that can wait until his back is evaluated.  (Jt. Ex. A, p.44) (Emphasis
supplied)

ADDITIONAL MEDICAL TREATMENT
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The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  Ark. Code Ann. §11-9-508; American Greeting Corp. v.

Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under Ark. Code Ann.  §11-9-508 is a question

of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.

369, 13 S.W.3d 218 (2000).  Medical treatment which is required to stabilize

and maintain an injured worker’s status remains the responsibility of the

employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The claimant has the burden of proving, by a preponderance of

the credible evidence, that the medical treatment is reasonably necessary. 

The claimant has requested medical treatment for both his low back, as

well as his left knee.  The claimant’s left knee injury has been proven by

medical evidence supported by objective findings.  Despite a lack of objective

medical evidence, respondents have paid for all diagnostic testing and

treatment for the claimant’s low back which was based primarily upon the

claimant’s subjective complaints of pain.  Respondents have paid for an MRI

of the low back, as well as nerve conduction studies of the lower extremity.

The only recommendation that the claimant’s back complaints be further



14THOMAS – G301264

evaluated was made by Dr. Spencer Guinn.  As reflected in Dr. Guinn’s

reports, and further acknowledged by the claimant at the hearing, Dr. Guinn

never examined the claimant’s back.  There is no credible evidence that Dr.

Guinn ever reviewed the MRI of the claimant’s back which was performed on

June 7, 2013, and reviewed by Dr. Schechter.  Indeed, Dr. Schechter

examined the claimant’s back, ordered and reviewed the MRI, and concluded

that there were no signs of nerve root impingement or radiculopathy; that the

study showed changes consistent with polyneuropathy, unrelated to the

claimant’s injury.

It is well-settled that the claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption

in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111

(1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629

(1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give the claimant the

benefit of the doubt in making factual determinations.  However, current law

requires that evidence regarding whether or not a claimant has met the

burden of proof be weighed impartially, without giving the benefit of the doubt
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to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry,

22 Ark. App. 196, 737 S.W.2d 663 (1987).

The burden of proving that additional medical treatment is reasonably

necessary, as well as related to the compensable injury rests with the

claimant.  After reviewing the evidence in this case impartially, without giving

the benefit of the doubt to either party, I find that the claimant has failed to

prove that he is entitled to additional medical treatment for his low back as

respondents’ expense.  However, I do find that respondents remain

responsible for continued, reasonably necessary medical treatment for the

claimant’s left knee injury.  Our Courts have held that even after the healing

period has ended, a claimant may be entitled to ongoing medical treatment if

the treatment is geared toward management of the compensable injury.  See,

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d (2004), citing

Artex Hydrophics, Inc., v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

I feel compelled to point out that despite Dr. Schechter’s opinion

concerning whether or not the claimant has sustained any permanent

impairment related to his admitted left knee injury, that issue is not ripe for

determination.  In view of the foregoing, I hereby make the following:
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AWARD

Respondent, Constitution State Services, is hereby directed and

ordered to pay continued reasonably necessary medical treatment consistent

with the foregoing findings and conclusions.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                 


