
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.   G306235

BLAN J. THARP, EMPLOYEE CLAIMANT

DWIGHT E. LOCKHART & COMPANY
TRUCKING, EMPLOYER RESPONDENT

TRIANGLE INSURANCE COMPANY,
INSURANCE CARRIER RESPONDENT

OPINION FILED SEPTEMBER 30,  2014

Hearing before Administrative Law Judge Elizabeth W. Hogan on September 19,
2014, at Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. R. Brittain Virden, Attorney-at-Law, Greenville,
Mississippi.

Respondents represented by Mr. Jeremy Swearingen, Attorney-at-Law, Little Rock,
Arkansas.

ISSUES

The subject of this hearing is a disputed attorney’s lien between the

claimant’s former attorney, Ms. Laura Beth York of the Wren Law Firm, and the

claimant’s present attorney, Mr. Britt Virden, who is licensed in Arkansas, of the

Campbell-DeLong Law Firm in Mississippi.  The amount in dispute is $2,500.00

based on a proposed settlement agreement.  I find Ms. York is entitled to $500.00

and Mr. Virden is entitled to $2,000.00 upon settlement of the case.  The

respondents are responsible for paying the court reporter for this hearing on the

lien.

STATEMENT OF THE CASE

The Wren Law Firm represented the claimant from August 30, 2013, to

February 21, 2014.  Ms. York provided an accounting of services rendered showing

work to obtain the claimant’s wage records and resolve some issues regarding

mileage expenses and temporary total disability benefits.  Discovery was

propounded but there was no follow-up as the parties amicably resolved the issues.

Ms. York’s paralegal, Haley Malone, testified the claimant never expressed any
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dissatisfaction with their legal representation.  He did however want a doctor closer

to home, but Ms. York did not know any doctors in Mississippi and preferred that he

see a physician in Little Rock.

In January, 2014, the claimant was released by his physician and Ms. York

explained that she conveyed a settlement offer of $2,000.00 (plus a fee of $500.00)

to the claimant who was not pleased with the amount.  No hearing was ever

requested on the settlement.

Instead, the claimant terminated his relationship with the Wren firm and hired

the Campbell-DeLong firm. Britt Virden obtained a change of physician for the

claimant, propounded interrogatories, and answered the respondent’s discovery.

Ultimately, the proposed settlement offer was increased to $10,000.00 with an

attorney’s fee of $2,500.00. The respondents have objected to paying for a hearing

on the attorney’s lien but cited no authority in support of that argument.

DOCUMENTARY EVIDENCE

The claimant signed a poorly worded fee agreement with the Wren Law Firm

on August 23, 2013.

...Wren Law Firm will only charge me a fee for representing me in my
workers’ compensation claim equal to the amount set forth by the
workers’ compensation statutes.  I understand that my portion of the
attorney’s fee shall not exceed 12 ½ (twelve and one-half percent)
[sic] of your portion of the settlement or award of benefits.

If no recovery is obtained, no fee shall be payable to the attorney.

Further, I understand that prior to being paid, Daniel Wren d/b/a Wren
Law Firm must have his fee plus any costs, advanced by him
approved by the Workers’ Compensation Commission.

The accounting of services rendered does show the Wren Law Firm obtained

some benefits ($132.00 in temporary total disability benefits plus mileage) for the

claimant without a hearing, although the exact value of those benefits is unknown.
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Records also show the paralegal answered the claimant questions, checked on late

or shorted payments, and monitored the claimant’s medical status.

With regard to the medical evidence, most of the treatment and impairment

rating developed while the claimant was using the Wren Law Firm.  Under the

Campbell-DeLong firm, Dr. Rosenzweig was appointed as the claimant’s change of

physician and evaluated the claimant in July, 2014.  The doctor recommended

some additional treatment options but found no nerve damage and did not

recommend surgery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Wren Law Firm filed a lien pursuant to Ark. Code Ann. §16-22-304.  Ms.

York is seeking a twenty-five percent (25%) fee on the entire, final proposed

settlement offer of $10,000.00, or $2,500.00.  Mr. Virden contends he is entitled to

the $2,500.00 fee because he developed the case with a change of physician and

obtained a higher settlement proposal.

The Court of Appeals discussed attorney’s liens in the case of Keith Wren

v. DeQueen Sand & Gravel Co., et al, 87 Ark. App. 212, 189 S.W.3d 522 (2004).

A client has the right to discharge his or her attorney at any time.
Crockett & Brown v. Courson, 312 Ark. 363, 849 S.W.2d 938 (1993);
Henry, Walden & Davis v. Goodman, 294 Ark. 25, 741 S.W.2d 233
(1987).  Under the lien statute, Ark. Code Ann. §16-22-301, which
applies to proceedings before the Workers’ Compensation
Commission, an attorney may file a lien for services based on his or
her agreement with the client.  The lien established in favor of the
attorney attaches to the proceeds of any settlement, verdict, report,
discussion, judgment or final order in his client’s favor.  The lien
cannot be defeated and impaired by any subsequent negotiation or
compromise by the parties’ litigant.  An attorney is to be compensated
based upon the fee agreement when he or she is dismissed without
cause, but attorneys who are discharged with cause retain a lien
based on a quantum-meruit basis.  McDermott v. McDermott, 336
Ark. 557, 986 S.W.2d 557 (1999).  The lack of controversion in the
case does not preclude the assertion of a lien since the attorney’s fee
is not capable of determination until benefits are no longer being paid.
Seward v. The Bud Avants Co., 65 Ark. App. 88, 985 S.W.2d 332
(1999).
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At the time Ms. York filed her lien, the proposed settlement was $2,000.00.

One-fourth or 25% of the settlement would entitle her to an attorney’s fee of

$500.00  in the event the settlement is approved by the Commission.  Mr. Viden

increased the settlement by $8,000.00.  One-fourth or 25% of the settlement would

entitle him to a fee of $2,000.00 in the event the settlement is approved by the

Commission.

If they have not already done so, the respondents are directed to pay the

court reporter, Celia Jamison’s, fees and expenses within thirty (30) days of receipt

of the bill.

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


