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STATEMENT OF THE CASE

A hearing was conducted on July 11, 2014, to determine whether the claimant is

entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on April 2, 2014, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that the

stipulations, issues, as well as their respective contentions were correctly set out in the April

2, 2014, Order.  A copy of the Prehearing Order was introduced, without objection, as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at all

relevant times, including October 16, 2011, and continuing through the present; that the

claimant sustained an admitted compensable injury to his left knee as the result of a

specific incident identifiable in time and place and occurrence on or about October 16,

2011; that respondents had paid appropriate medical, temporary total disability, as well as
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a two percent (2%) impairment related to the left knee injury; and that respondents had

controverted compensability of an alleged right knee injury, as well as permanent

impairment benefits in excess of the two percent (2%) impairment related to the left knee.

It is further undisputed that the claimant earned sufficient wages to entitle him to the

maximum compensation rates of $575.00 per week for temporary total disability and

$431.00 per week for permanent partial disability related to the left knee, and that

claimant’s average weekly wage was sufficient to entitle him to the maximum compensation

rates of $584.00 per week for temporary total disability and $438.00 per week for

permanent partial disability related to the alleged gradual onset right knee injury.

By agreement of the parties, the following issues were presented for determination:

1) The extent of the appropriate impairment rating related to the claimant’s left knee
injury.

2) Compensability of the claimant’s right knee complaints.

Claimant contended, in summary, that he was entitled to a thirty-six percent (36%)

impairment to the left lower extremity as a result of the October 16, 2011, injury and

subsequent surgery.  In addition, the claimant contended that he sustained an injury to his

right knee as a compensable consequence of the left knee injury, entitling him to

appropriate medical and related treatment for the right knee injury.  The claimant requested

a controverted attorney’s fee on any additional indemnity benefits awarded.

The respondents maintained that the claimant was limited to a two percent (2%)

rating to the left lower extremity which it had accepted and paid.  Respondents asserted

that the claimant’s right knee problems were not a compensable consequence of the

admitted injury.

The claimant testified in his own behalf.  Don Ramsey was called as a witness by
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the respondents.   The record is composed of the transcript of the July 11, 2014, hearing

containing numerous exhibits, together with the evidentiary deposition of Dr. Spencer

Guinn, introduced as “Joint Exhibit B” and the evidentiary deposition of Dr. Riley Jones,

taken and introduced subsequent to the hearing at respondents’ instance.  Both evidentiary

depositions have been retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over these

claims.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that he is

entitled to a nine percent (9%) impairment to the left lower extremity as the result

of his compensable injury and surgery.

4. The claimant has proven, by a preponderance of the credible evidence, that he

sustained a gradual onset right knee injury as a compensable consequence of the

admitted left knee injury, entitling him to appropriate medical and related treatment.

5. The nature and extent of the claimant’s right knee injury requires further

development of the medical evidence, and is, by necessity, specifically reserved.

6. Issues not addressed herein are specifically reserved.
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DISCUSSION

The material facts in this claim are primarily undisputed.  I found the claimant to be

a most credible witness.  As will be set out further below, the record reflects that the

claimant was, and continues to be a hard-working, dedicated and conscientious employee

for MacLean ESNA Company, the employer herein.  Despite sustaining a significant and

admitted left knee injury on either October 16, 2011, or October 18, 2011, as the result of

a specific work-related incident, the claimant continued working following the injury until

undergoing arthroscopic surgery on or about December 29, 2011.  The employer exercised

good faith in meeting its obligations under our workers’ compensation laws by providing the

claimant with prompt, reasonably necessary medical treatment.  In addition, the carrier paid

appropriate temporary total disability until the claimant returned to work following surgery,

at which time the employer provided suitable light-duty employment within the restrictions

imposed by the treating surgeon.  However, the record clearly reflects that the claimant, on

his own and at the urging of his employer, began performing his regular duties prematurely

in order to maintain production in the manufacture of the employer’s product.  The record

reflects that although the employer did not require the claimant to exceed his medical

restrictions, because of the claimant’s strong work ethic, he resumed his regular job duties

before it was medically appropriate.  As a result, the record reflects that the claimant placed

considerably greater stress on the right leg by over-compensating for the left knee injury.

As a  consequence, the claimant sustained an injury to the right knee which is supported

by both the claimant’s credible testimony, the respondent/employer representative, as well

as the credible medical opinion of record.

The  claimant,  Johnny  Ray  Tedder,  testified  in  his  own  behalf.   The  claimant
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is fifty-six (56) years old.  He has a high school education, together with one (1) year of

college.  The claimant began working for the employer in February, 1988.  The claimant

denied having any significant health problems prior to October 16, 2011.  The claimant

worked as a machine operator for the employer which manufactures nuts.  In addition, the

claimant was a group leader in the plant.  The claimant’s job duties required him to be on

his feet the majority of the day.  The claimant worked ten (10) hours per day, continually

operating a machine which required him to lift, carry, dump parts, and stand while operating

the machine.  The claimant sustained an admitted injury on or about October 16, 2011,

described as follows:

A     I was doing a setup, and the setup involves taking the old setup out of the machine,
and that particular machine is a grease-fed machine, and some of the nuts will stick up
underneath the rim of the machine in the grease, and I was cleaning out the machine, and
one of the guards had a gap in the guard, and one of the nuts had bounced out onto the
painted floor, and when I – you’re up on a platform, and when I stepped off the platform,
one [of] those nuts had grease all over it and I stepped onto it.  When I stepped onto it, it
kicked out and I kind of twisted and come down on my knee.

JUDGE GREENBAUM:     You basically slipped?

THE CLAIMANT:     Yes, sir.

JUDGE GREENBAUM:     And came down on your left knee?

THE CLAIMANT: Yes, sir.   (Tr.11)

The claimant was initially examined and treated by the company physician, Dr. Brent

Holt at the Pocahontas Medical Clinic, whose history states:

The patient is a 53 year old male who presents with a complaint of
Knee Pain.  The onset of the knee pain has been sudden following an
incident at work and has been occurring in a persistent pattern for 3 days.
The course has been worsening.  The knee pain is characterized as a dull
aching.  The knee pain is described as being located in the lateral pain
(LEFT).  The symptoms have been associated with joint swelling and painful
ROM.  Note for “Knee Pain”: PT STATES THAT HE SLIPPED AT WORK
AND FELL around 4pm on Tuesday.  Didn’t report immediately.  Went home
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and put ice on it.  Reported it next morning.  No h/o knee injury.  HE
REPORTS THAT BEFORE HE FELL, HIS LEG EXTENDED OUT AND HIS
KNEE BENT BACK.  (Jt. Ex. A, p.5)

The   record   reflects   that   the   claimant  continued  working   while  seeking

follow-up treatment by Dr. Holt.  Eventually, the claimant underwent a MRI on November

3, 2011, which revealed a meniscal tear of the left knee.  The claimant was eventually

referred to Dr. Spencer Guinn, an orthopaedic surgeon in Jonesboro, Arkansas, for an

orthopaedic consultation.  The claimant was initially seen by Dr. Guinn on December 2,

2011, at which time Dr. Guinn recommended arthroscopic surgery.  The claimant

underwent surgery on December 29, 2011.  A description of the surgical procedure is set

out below:

DESCRIPTION OF PROCEDURE:     The patient was taken to the operating
room and placed on the table.  General anesthesia was begun.  The left
lower extremity was prepped and draped in the usual steril fashion and
anatomic landmarks were drawn out.  The leg was Esmarch exsanguinated.
The tourniquet was inflated.  Standard anterolateral and inferomedial portals
were utilized.  Systematic review of his knee was undertaken.  Medial
compartment articular surfaces were smooth.  His meniscus had some mild
fraying but no evidence of tearing and it was thoroughly probed and
examined.  There was preoperative concern about possible small meniscal
tear but none was noted.  Anterior cruciate ligament was in good condition.
He had extensive tearing of his lateral meniscus with a large displaced
fragment in the middle third and other extensive tearing extending around
anteriorly.  The posterior body and horn were in good condition.  He also
had a non full thickness osteochondritis dissecans lesion in the
weightbearing portion of his lateral femoral condyle.  There was one small
area of instability that was debrided back but the remainder of it was stable.
There was no exposed bone but it was thin.  The meniscus was debrided
back with a combination of the shaver and the biter until it was a stable
peripheral margin and stable base and involved approximately 50% of the
width of the anterior and middle third of the meniscus.  His patellofemoral
joint had an area of grade II and III chondromalacia with instability and
delamination around the margin.  This was all thoroughly debraded back
with the shaver until it had stable margins and stable base.  His trochlea was
in good condition.  Both gutters in the suprapatellar pouch were clear.
Spinal needle was then inserted into the suprapatellar pouch.  Fluid was
drained from the knee.  The wounds were closed with nylon, placed into a
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sterile dressing, long leg Ace bandage, and an ice pack.  His foot was pink
and warm with brisk capillary refill and 2+ pulses at the completion of the
case.  (Jt. Ex. A, pp.21-22)(Emphasis supplied)

Again, the record reflects that the claimant continued working full-time until

undergoing surgery on December 29, 2011.  Despite the fact that the claimant was placed

on light-duty both before and after the surgery, the claimant continued performing his job.

The claimant stated that he understood light-duty to mean stay off his left knee as much as

possible.  In fact, the claimant returned to work approximately one (1) week post-surgery

while starting physical therapy.  Initially, after the claimant returned to work following the

surgery, he simply sat at an assembly line table, sorting nuts.  However, after a short period

of time performing a sitting job for approximately two (2) to three (3) weeks, the claimant

resumed his regular job duties, working six (6) days per week, ten (10) hours per day while

going to physical therapy during the period beginning January through March, 2012.  It

must further be noted that the claimant went to physical therapy after completing a ten (10)

hour work day in order to help the plant maintain production.  I feel compelled to point out

that although the record does not reflect that the claimant was “required” to exceed the

medical recommendations, the claimant gradually increased his work until performing  his

regular  job  duties.   The  claimant  credibly  testified  that  he would over-compensate for

his left knee by standing and applying additional pressure on his right lower extremity which

caused him to begin developing aching and swelling in the right knee similar to what he

initially experienced on the left.  The claimant reported his right knee problems to Dr. Guinn.

Dr. Guinn attempted to obtain approval from the workers’ compensation insurance carrier

to diagnose and treat the right knee which was denied.  At the time of the within hearing,

the claimant testified that he was having increased problems with both knees; however, the
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claimant has continued working for the employer herein.

On cross-examination, the claimant stated that when he returned to work, his

restrictions were to stay off the knee as much as possible and that initially, the employer

provided him a sitting job.  The claimant acknowledged that his supervisor, Don Ramsey,

did not tell him to exceed his restrictions.  However, the claimant maintained that he was

told,  “I need you to help out there.  Do as much as you can.”  (Tr.27)

On further cross-examination, the claimant acknowledged that at the time he was

released by Dr. Guinn, in April, 2012, his left knee was not giving him any significant

problems and that he was released to regular duties.  The claimant further admitted that

he did not make any complaints to his employer about his physical problems while

maintaining that he began to wear a knee brace on both knees when he resumed bowling

in January, 2013.  The claimant maintained that the respondent/insurance carrier

terminated treatment for both knees which was the reason he asserted that he had not

returned for additional medical treatment for the admitted left knee injury.  Again,

respondents have controverted the right knee injury in its entirety.

Don Ramsey, the claimant’s immediate supervisor, was called as a witness by the

respondents.  His testimony, which I found most illuminating was his support of  my

observations that the claimant was an extremely  credible  witness.   On cross-examination,

a portion of Mr. Ramsey’s testimony is set out below:

Q     Is Mr. Tedder a good employee?

A     He is an excellent employee.

Q     How many years has he been a supervisor?

A     Me?
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Q     How many years had he been – 

A     Oh, a group leader?

Q     A group leader, excuse me.

A     I’m not even sure, quite a while.

Q     Considered to be a good group leader?

A     Yes.

Q     And doing all the things a group leader ought to do?

A     Yes.

Q     Would you consider him to be a highly motivated worker?

A     Yes.

Q     Is this some guy you had before his injury come in every two or three weeks and kind
of kick him in the rear and say, “Get on with it”?

A     No.

Q     If something needed to be done, he’d go do it.  Is that a fair statement?

A     He does his job, yes.

Q     Okay.  Whatever it takes?

A     Yes.

Q     Working 10 hours a day?

A     We worked 10 hours a day, sometimes we work 12 hours a day.

Q     Ever have any complaints about his work ethic?

A     No.

Q     Didn’t have any complaints about his honesty?

A     No.

Q     Is it possible he could have been doing a lot more and you wouldn’t have known it
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because you didn’t see him but three or four times a day for a few seconds?

A     It would have been unknown to me, yes.  (Tr.47-48)

Equally compelling was Mr. Ramsey’s testimony concerning the claimant’s

complaints with problems involving his right knee in response to questions from this

Administrative Law Judge which follows:

Q     Well, do you know when he was released from light duty?

A     I don’t know the actual date.  I mean, I know he was released from light duty.  To recall
the date, I don’t know.

Q     And you recall that he increased his activities after he came back to work until he got
his full release, is that correct?  I mean, he didn’t just stay on the sitting job from the time
that he was released for light duty in January until he got his full release in April, did he?

A     He did not sit in a chair all day, no.

Q     Okay.  And to me, there’s a difference between asking somebody to do more than
their restrictions, which I don’t believe you would do, but during this period of time were you
all behind in your work any at all?

A     Yes, we pretty much stayed behind in the area.

Q     Would it be possible for you to ask him to do, “Simply do what you can”?  Would that
be something that you would tell Mr. Tedder?

A     I don’t think I would have ever told him that.

Q     To do what you can?

A     Because I would be afraid because of his personality that he would go past his
limitations, so – 

Q     Well, do you think it’s possible that he went past his limitations?

A     I absolutely don’t know that.  Not known to me.

Q     Okay.  Well, based on his work ethic, do you think he would have gone beyond his
limitations?

A     It’s possible that he could have.
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Q     During this period of time – I mean, in April he had gone back to full duty, correct?

A     Sometime.  I’m not sure what the date was.

Q     Were you even aware that during the time that he was working 10 and 12-hour days
that he was going to physical therapy at the end of the workday?

A     Honestly, I know he was going to therapy.

Q     Did he ever ask to schedule his therapy during the workday, in other words, have you
all pay [sic] him while he went to physical therapy?

A     I  honestly  don’t  remember  that  happening,  but – I  don’t  want  to  sound like  I’m
not  trying  to  answer  the  questions,  but  I  don’t  want  to  answer  them false either, so
– 

Q     It’s been a long time since he’s been back at work.

A     Yes,.

Q     During the period of time in the last couple of years, it’s really somewhat inexplicable
to me that he would wait two years without going back to the doctor, but during the last two
years in your supervising Mr. Tedder’s work, and he’s continued to work that entire period
of time, has he voiced any complaints to you in the last two years about any problems with
either of his knees?

A     He did come to me at one point – now we were just in passing and talking mostly – and
told me that he thought he was going to have to do something with the right knee because
it was starting to bother him.

Q     And did he explain to you why he thought it was bothering him?

A     He said he thought he favored it too much because of the other one.  (Tr.49-51)

ADJUDICATION

By agreement of the parties, two (2) issues have been presented for determination.

The first issue is the appropriate impairment rating related to the claimant’s admitted left

knee injury and surgery.  The claimant contends that he is entitled to a thirty-six percent

(36%) impairment to the left lower extremity assigned by Dr. Spencer Guinn.  Respondents

maintain that the claimant is only entitled to a two percent (2%) impairment to the left lower
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extremity assigned by Dr. Robert Riley Jones, an orthopaedic surgeon with The Memphis

Orthopaedic Group in Memphis, Tennessee.  Dr. Jones performed a medical evaluation at

the request of the respondent/carrier.

I feel compelled to point out that during my lengthy employment as an Administrative

Law Judge, I have never seen such a vast disparity between the impairment ratings of two

(2) orthopaedic specialists.  In my opinion, neither impairment rating is consistent with the

record as a whole and supported by the Guides to Evaluation of Permanent Impairment,

Fourth Edition of the American Medical Association.  Both evaluations lack credibility.

The claimant’s primary treating physician has been Dr. Spencer H. Guinn, an

orthopaedic surgeon in Jonesboro, Arkansas.  Dr. Guinn’s surgical report has been set out

above.  Suffice it to say that although Dr. Guinn, in his physical examination on April 23,

2012, stated that the claimant’s left knee looked great; that he had full range of motion, and

five (5) out of five (5) strength; without tenderness, he nevertheless issued an impairment

rating on May 14, 2012, which is set out below:

According to the American Medical Association Guides to Evaluation of
Permanent Impairment, Fourth Edition, Page 3/85, Table 64, for a near total
lateral meniscectomy it is a 2% whole and a 6% lower extremity and non-full
thickness OCD lesion of the lateral femoral condyle, Page 3/82, Table 62,
is 8% whole person, 20% lower extremity and non-full thickness patellar
lesion, 4% whole and 10% lower.  For a total of 14% whole person, 36%
lower extremity.  (Jt. Ex. A, p.55)

As pointed out by respondents’ attorney, in his cross-examination of Dr. Guinn, a

thirty-six percent (36%) impairment rating under the Guides is equivalent to good results

of a total knee replacement including unicondylar replacement.  Clearly, such an

impairment is unwarranted and inconsistent with the Guides.  It was apparent from Dr.

Guinn’s testimony on cross-examination that he assigned impairments considering factors
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outside the record, specifically, the claimant developing post-traumatic arthritis in the future.

A portion of Dr. Guinn’s testimony which reflects these inconsistencies follows:

Q     Okay.  But his x-rays were actually normal, is that correct?

A     Yes.  But once again, plain radiographs are notoriously inaccurate at diagnosing
articular cartilage lesions until it gets to the point where there’s nothing left.  You know, an
OCD lesion is different from arthritis where you have complete loss of the cartilage in that
joint space.  An OCD lesion is a discreet lesion, which is why those have to be measured
arthroscopically and not radiographically.

Q     Okay.  And then you gave him – you went down to the patellofemoral as well?

A     Yes, because he had OCD changes there as well.

Q     And you gave him 10 percent off the radiographic cartilage intervals, is that correct?

A     Right, because the change there was grade two and three, so it was somewhat thicker.
I felt he still had some coverage there in the knee.  It was just that one discreet area.

Q     And, again, you did not have any actual x-rays to determine that, is that correct?

A     Right.  I didn’t need them because I saw it arthroscopically.

Q     Okay.  And you gave him a 36 percent rating?

A     Yes, because according to the Guides, these impairments are additive.

Q     You don’t use the combination chart?

A     No.

Q     Okay.  Well, let me ask.  You did surgery and he did well from the surgery?

A     Yes.

Q     Okay.  And he had almost full range of motion, he had very little pain, and I guess from
your physical examination was he back to almost normal?

A     Yes.

Q     Okay.  I’m looking at some of the – and I know I may be doing apples and oranges,
but a total knee replacement is 37 percent.

A     Correct.
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Q     And you’re saying he’s at 36?

A     Well, the problem isn’t so much how is he doing today or when I release him as – the
reason you have diagnosis-based impairments as opposed to the ones based off of range
of motion and things like that is, you know, you do a subtotal lateral meniscectomy on
somebody, there’s a significant chance that he’s going to have problems in the future.  The
same thing with a near full fitness OCD lesion.  And that’s the reason why when you have
– when you’ve done procedures on this, that they give impairments for those.  So just
because somebody looks good now doesn’t mean six months or a year from now they’re
going to continue to do well.  I mean, there’s a reason why if you have a subtotal lateral
meniscectomy in a college football player, they are almost undraftable because they know
that the chance of developing posttraumatic arthritis down the road is, you know, almost a
certainty.

Q     So you’re looking at what he may be in 20 years?

A     Or not even 20 years.

Q     Ten years?

A     I mean, it can happen relatively quickly.  So that is why – you know, my impairment is
based off of what we found arthroscopically regardless of what his outcome is.  Whether
or not he did great or whether or not he was doing terrible, it wouldn’t have changed any
of these numbers.  (Jt. Ex. B, pp.15-17)

Likewise, I found the impairment rating of Dr. Riley Jones to lack any credibility.  Dr.

Jones issued an independent medical evaluation report at respondents’ request on March

5, 2013.  Dr. Jones issued a four (4) page narrative report concluding with the following:

The question is concerning the patient’s impairment rating which was given
by Dr. Guinn on May 14, 2012 according to the Fourth Edition of the AMA
Guides Page 3-85, Table 64 for a near total lateral meniscectomy.  It is a
2% whole and 6% lower extremity rating and non full thickness OCD lesion
of the lateral femoral condyle page 3/82, Table 62 8% whole person, 20%
lower extremity with non full thickness patella lesion 4% whole and 10%
lower extremity for a total of 14% to the whole person, 36% of the lower
extremity.

In reviewing the impairment rating using the Fourth Edition of the AMA
Guides, I refer to page 3/85 under meniscectomy medial or lateral partial
which should be 2% to the lower extremity.
In reviewing the operative note he spared the posterior horn and this was in
good position.  He removed 50% of the anterior horn so we have a partial
meniscectomy and not a total meniscectomy.  I would refer to the operative
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note where we have an isolated small osteochrondral area which does not
really quality [sic] for being rated for a loss of full articular thickness.  It is
also questionable whether this was caused by this specific injury.

We have rex-rayed this patient and he has identical articular surfaces on
both knees as measured in the standing position.  X-rays of the
patellofemoral groove show that he has 5 mm. of articular surface on both
the right and left knees residual which would mean he does not qualify for
a rating under that specific area.  Therefore he has had a partial lateral
meniscectomy and he has a 2% permanent partial impairment to the left
lower extremity.  (Jt. Ex. A, p.71) 

Rather than conduct an exhaustive analysis of Dr. Jones’ evidentiary deposition

taken July 16, 2014, suffice it to say that he was critical of utilizing the Fourth Edition of the

Guides without, in my opinion, addressing the surgical report of Dr. Guinn which clearly

reflects a permanent impairment for both a partial meniscectomy, as well as a partial

patellectomy reflected in Dr. Guinn’s December 29, 2011, surgical report.  (Jt. Ex. A, p.22)

It appears that in Dr. Guinn’s May 14, 2012, impairment report, set out above, he

utilized Table 62 assessing arthritis impairments based on Roentgenographically

determined cartilage intervals which I find inappropriate.  As reflected by Dr. Guinn’s

evidentiary deposition, his assessment included potential arthritic complications that could

arise ten (10) to twenty (20) years in the future.  Accordingly, I find that Table 62 is not

appropriate.  However, utilizing page 3/85, Table 64, I find that the claimant is entitled to

a two percent (2%) impairment to the left lower extremity related to the partial lateral

meniscectomy, as well as a seven percent (7%) lower extremity impairment for a partial

patellectomy for a total of a nine percent (9%) impairment to the left lower extremity.  In my

opinion, this fairly and accurately reflects the extent of the claimant’s impairment on May

14, 2012.  Any changes in the claimant’s impairment rating would be based upon a change

in his physical condition which has not been established.  Accordingly, it is herein concluded
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that the claimant has proven, by a preponderance of the credible evidence, that he is

entitled to a nine percent (9%) impairment to the left lower extremity.

The only remaining issue concerns compensability of the claimant’s right knee

injury.

The credible evidence of record supports the claimant’s contention that he sustained

an injury to his right knee as a compensable consequence of the left knee injury.

First, the record clearly reflects that the claimant began developing problems with

his right knee which he reported to Dr. Guinn at least as early as April 6, 2012, as reflected

by the history in his clinic notes:

Mr. Tedder is here for follow-up of his knee.  Unfortunately since he
has been over compensating on the right, its [sic] now become very painful
while he is at work and he is having significant difficulty with the right one.
His left one is doing great.  He was discharged from therapy and he states
it is feeling much better.  (Jt. Ex. A, p.53)  

Again, on April 23, 2012, Dr. Guinn notes that, to date, he did not have approval

from workers’ comp to look at the right knee which he stated was obviously related to the

left knee injury.  (Jt. Ex. A, p.54)

In his evidentiary deposition taken June 2, 2014, Dr. Guinn stated, with a reasonable

degree of medical certainty that the claimant’s right knee condition and injury was the result

of the claimant’s work activities.  (Jt. Ex. B, p.32)

The claimant credibly testified that his right knee problems manifested themselves

as a result of over-compensating for the left knee.  Again, I found the claimant to be an

extremely credible witness.  Likewise, claimant’s immediate supervisor acknowledged that

after the claimant returned to work, he reported to him that he was having difficulty with his

right knee because he favored it too much because of the left knee injury and surgery, but
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the supervisor simply told the claimant to, “take it easy.”  (Tr.51)

When the primary injury is shown to have arisen out of and in the course of the

employment, the employer is responsible for any natural consequence that flows from that

injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The basic

test is whether there is a causal connection between the two (2) episodes.  Bearden

Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).  It is the Commission’s duty

to determine if a causal connection exists between the primary injury and any additional

injuries.  Williams v. Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1 (1999).

While medical evidence is not required to show a causal connection, claimant must

show proof, by a preponderance of the evidence.  Wal-Mart Stores, Inc., v. VanWagner,

337 Ark. 443, 990 S.W.2d 522 (1999).

It has long been recognized that a causal relationship may be established between

an employment-related incident and a subsequent physical injury upon a showing that the

injury manifested itself within a reasonable period of time following the incident, is logically

attributable to the incident, and there is not other reasonable explanation for the injury.  Hall

v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263 (1962).

It is well-settled that the claimant has the burden of proving the job-relatedness of

any alleged injury, without the aid of any kind of presumption in his favor.  Pearson v.

Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer v. L.H. Knight

Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of proof claimant must meet

is preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark. 465, 425

S.W.2d 629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give the claimant the benefit of the doubt
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in making factual determinations.  However, current law requires that evidence regarding

whether or not a claimant  has  met  the  burden  of  proof  be  weighed  impartially,  without

giving  the   benefit   of   the   doubt   to   either   party.    Arkansas   Code   Annotated 

§11-9-704(c)(4); Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989);

Fowler v. McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that the claimant has proven that his right knee problems are a

compensable consequence of the left knee injury.  The claimant’s credible testimony, the

corroboration by the claimant’s immediate supervisor, as well as the medical evidence

supports this conclusion.  In view of the foregoing, I hereby make the following:

AWARD

Respondent, Zurich American Insurance Company, is hereby directed and ordered

to pay, to the claimant, permanent impairment benefits at the rate of $431.00 per week

beginning May 15, 2012, and continuing for 16.56 weeks, representing a permanent

impairment of nine percent (9%) to the left lower extremity.

All accrued benefits shall be paid in lump sum, and, respondents may claim credit

for the two percent (2%) permanent impairment previously paid. 

In addition, respondents are responsible for all outstanding medical and related

treatment for the claimant’s right knee injury, as well as continuing reasonably necessary

medical treatment including, but not limited to all appropriate diagnostic testing and

treatment.

Additionally, claimant’s attorney, Mr. John C. Barttelt, is hereby awarded the

maximum statutory attorney’s fee on this entire Award pursuant to, and limited by Ark. Code
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Ann. §11-9-715.

Additional issues are, by necessity, specifically reserved.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


