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STATEMENT OF THE CASE

A hearing was held on December 12, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on November 13,

2013.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission now has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed on or about June

4, 2011, when the claimant sustained a compensable injury.
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3. The claimant earned $12.00 per hour.

4. This case has been the subject of two prior hearings.  Opinions were

filed on December 28, 2011, by this Administrative Law Judge and on

March 12, 2012, by the Full Commission.  Opinions were filed again

by this Administrative Law Judge on January 22, 2013, and again by

the Full Commission on May 10, 2013.  In both instances the Full

Commission affirmed and adopted this Administrative Law Judge’s

opinions.  No appeals were filed to the Court of Appeals of either of

the Full Commission opinions.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to medical benefits, temporary total disability

benefits and/or lost wages, and an anatomical impairment rating.

2. Res judicata.

3. Penalties and costs for unreasonable litigation pursuant to Ark. Code

Ann. §11-9-714.

4. All other issues are reserved.

The record consists of a one volume transcript of the December 12, 2013,

hearing, consisting of the testimony of Billy Taylor and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); and Claimant’s

Exhibit No. 1 (Handwritten Notes).
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CONTENTIONS

The claimant contends he sustained a compensable injury on June 4, 2011,

when he slipped and injured his left low back, hip, leg, ankle and foot.  The claimant

seeks medical benefits, temporary total disability benefits and/or lost wages, and

an anatomical impairment rating. 

The respondents contend that the claimant is asking for a hearing on the

same issues as were previously tried and decided.  The Full Commission affirmed

and adopted the December 28, 2011, decision of the Administrative Law Judge.

That decision was appealed to the Court of Appeals, but the case was dismissed

when the claimant did not timely perfect his appeal by paying the filing fee or filing

a brief.  The case has already been decided and all issues are res judicata.  The

respondents request that the Commission find that the claimant is in violation of Ark.

Code Ann. §11-9-714 and asks that all costs be assessed against him.

PRIOR PROCEEDINGS

This case was the subject of a prior hearings held on September 29, 2011,

before this Administrative Law Judge on the issue of compensability, claimant’s

average weekly wage, right to medical benefits, and the right to temporary total

disability benefits or 505(a) benefits.  In an Opinion dated December 28, 2011, the

Administrative Law Judge denied and dismissed the claim on the basis that while

the claimant sustained a compensable ankle strain, he refused medical treatment

and sought medical treatment on his own.  It was also determined that based on the

preponderance of the evidence that the claimant failed to prove that he is entitled
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to temporary total disability benefits or benefits pursuant to Ark. Code Ann. §11-9-

505(a) since the claimant returned to work and resumed his regular job duties until

he was terminated on June 23, 2011, for good cause and reasons not related to his

work injury.  The Administrative Law Judge’s decision was affirmed and adopted by

the Full Worker’s Compensation Commission on March 12, 2012.  The claimant

filed a Notice of Appeal but failed to pay the filing fee.  The appeal was dismissed.

The claimant requested another hearing.  A second hearing was held on

October 26, 2012, before this Administrative Law Judge.  The Administrative Law

Judge found that the issue of claimant’s entitlement to temporary total disability

benefits and right to reasonable and necessary medical treatment was fully

adjudicated as of the date of the prior hearing and was thus res judicata.  The

Judge further found that the claimant had failed to prove by a preponderance of the

evidence that he was entitled to additional medical benefits and temporary total

disability benefits for the time period following the first hearing.  The Administrative

Law Judge’s decision was affirmed and adopted by the Full Worker’s Compensation

Commission on May 10, 2013.  The claimant filed a Notice of Appeal but did not

pursue his appeal.     

CONTENTIONS

The claimant contends he sustained a compensable injury on June 4, 2011,

when he slipped and injured his left low back, hip, leg, ankle and foot.  The claimant

seeks medical benefits and temporary total disability benefits.
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The respondents contend that the claimant has had two hearings on the

same issues.  The respondents further contend his third pre-hearing filing does not

contain any new issues that have not already been decided and that all issues are

barred by res judicata.  They further contend that this third hearing is entirely

unnecessary and a waste of the Commission’s time and resources and request that

all costs be assessed against the claimant. 

FACTUAL BACKGROUND

Billy Taylor began working for Fiber Solutions in May of 2011 as a roll-off

truck driver.  He explained that Fiber Solutions was a recycling business.  Taylor

worked until June 22, 2011, when he was told by his supervisor, Zach, that they

were not going to run.  He was fired the next day and told that by Zach that he had

received too many complaints about him.  Taylor explained that he saw Mr. Hallman

on Monday, June 20, 2011.  Hallman told him that at that time he was doing a real

good job.  Taylor testified that Zach could not tell him what he had done wrong.

Zach told him that he had got “tons of complaints” and that “we don’t want to lose

our contract”, so he was not going to use him anymore. 

Taylor testified that he fell and injured his left leg and ankle on June 4, 2011,

while he was dumping some paper at Paper Tiger and slipped and fell on his left

side. 

At the initial hearing, Taylor testified that he continues to have aching,

swelling, and burning around his ankle and up the side of his leg to his calf.  He also

has sharp pains in the morning on the side of his hip.  Taylor said that his injuries
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have gotten worse since he left work on June 22, 2010.  He paid for the doctor’s

visit and his prescriptions at Wal-Mart.  He does not have health insurance or any

government assistance.    At the second hearing, Taylor testified that he injured his

left leg and ankle, but also had some problems with his hip which had resolved.

At the initial hearing, Taylor testified that he didn’t get a full examination by

the doctor because he needed x-rays and other tests.  He explained that he has no

objective proof other than swelling to the left ankle because the respondents

wouldn’t send him to get a CT scan or x-ray to prove a pinched nerve in his low

back.  At the second hearing, Taylor testified that he sought medical treatment for

his left leg, ankle, and foot at Fordyce Therapy, UAMS, and Jefferson

Comprehensive.  He explained that Dr. McPherson ordered x-rays and diagnosed

him with a fracture.  She referred him to Dr. Wilson, an orthopedic surgeon, at

UAMS.  Taylor testified that he did not get therapy because it was denied.  He also

explained that he might need surgery because the fracture grew back resulting in

spurs on his ankle and could have been corrected if treated between 12 and 25

weeks of the fracture.  

Hallman testified that Taylor worked alternate weeks of 36 hours and 48

hours in which he would be paid overtime in the 48 hour week.  He was paid $12.00

per hour.  

Medical records introduced at the September, 2011, hearing reflect that

Taylor sought medical treatment at Healthcare Plus on June 9, 2011, with

complaints of injuries to his right and left leg with pain and swelling and pain to his
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low back caused when he was pulling a metal door open on his truck and the door

knocked him on his side on concrete.  Dr. Johnson noted that he had swelling in the

left ankle.  He was diagnosed with an ankle sprain.   He was counseled on his need

to maintain proper diet and exercise for his diabetes and given a refill of his

prescriptions with a follow-up scheduled in three months.

Medical records introduced at the October, 2012, hearing reflect that Taylor

sought treatment on July 10, 2012, with Dr. Karen McPherson at Jefferson

Comprehensive Care Systems, Inc.  He underwent a number of tests, including

testing for diabetes.  She also ordered an x-ray of his ankle.  The claimant

presented to Dr. John Wilson at the UAMS Orthopaedic Surgery Clinic on August

30, 2012.  Dr. Wilson noted that the claimant had fallen approximately 15 months

ago in Pine Bluff and twisted his ankle but that he did not have funds and did not

seek care.  He noted that Taylor reported that he had swelling and pain, and was

subsequently seen by a free clinic and referred here for definitive management and

ordered an x-ray.  The x-ray of the claimant’s left ankle was performed at UAMS on

August 30, 2012, revealed a healed lateral malleolar oblique fracture.  Posterior

calcaneal spurring was also observed.  Dr. Wilson noted that the x-ray revealed

“Status post spiral fracture distal fibula left heel in good position.” On September 6,

2012, Taylor returned to McPherson for follow-up.  He was diagnosed with late

effect of fracture of lower extremities, diabetes, and hypertension.  He was given

medication and scheduled for follow-up on January 15, 2013.
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At the October, 2012, hearing, Taylor also offered testimony and hand-written

records that he had worked 120 hours per week prior to his accident.  He also

contended that he could no longer drive a truck due to his injuries.        

 At the third hearing, Taylor testified that the respondents had not provided

him any medical treatment.  He stated “They haven’t even given – they haven’t even

prescribed me an aspirin.”  He testified that Dr. McPherson had told him that he

needed an MRI on his leg.  He also testified that he had calculated his lost wages

to equal $89,528.00.  He is also requesting $5,000.00 in pain and suffering, mental

anguish, and a 40 per cent anatomical impairment rating.  Taylor explained that he

had a broken bone in his left leg.  He calculated the impairment rating from a

computer search with the Williams Law Group on anatomical ratings.  He also

asked for $19,147.00 for additional temporary total disability benefits for 25-28

weeks of recovery after the requested surgery on his foot.  

On cross-examination, Taylor testified that he obtained the anatomical rating

from the internet because the respondents had refused to send him to the doctor.

He testified that he was on Medicare but was not filing the claim on Medicare

because it should have been paid by the workers’ compensation insurance. He

testified that he was on Social Security retirement but did not believe he should

have to use his money to get the medical care he needs when he has a legitimate

workers’ compensation claim.    He testified that he still has pain in his ankle and the

back of his leg.  He has not worked since the date of his injury.
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The respondents requested that Taylor be responsible for the court reporter’s

fee and reimbursement for 100 miles, the amount of mileage for the attorney to

attend the hearing.  The respondents also requested that Taylor be responsible for

any other fees associated with the defense of the case. 

DISCUSSION 

RES JUDICATA

Respondents contend that any claim for medical and indemnity benefits were

previously litigated and would be barred by the doctrine of res judicata.  

In White v. Gregg Enterprises, 72 Ark. App. 309, 37 S.W.3d 649 (2001), the

Arkansas Court of Appeals summarized the doctrines of res judicata and law of the

case as follows:

Res judicata applies where there has been a final adjudication
on the merits of the issue by a court of competent jurisdiction on all
matters litigated and those matters necessarily within the issue that might
have been litigated. Castleberry v. Elite Lamp Company, 69 Ark. App.
359, 13 S.W.3d 211 (2000).  The doctrine of res judicata is applicable to
decisions by the Commission.  Castleberry v. Elite Lamp Company, supra.
The doctrine of res judicata applies only to final orders or adjudications. 
White v. Air Systems, Inc., 33 Ark. App. 56, 800 S.W.2d 726 (1990).  The
filing of a petition for review with the full Commission within thirty days
prevents the order of the administrative law judge from becoming final. 
White v. Air Systems, supra. The key question regarding the application of
res judicata is whether the party against whom the earlier decision is
being asserted had a full and fair opportunity to litigate the issue in
question.  Castleberry v. Elite Lamp Company, supra.

Whatever is before the supreme court and disposed of in the exercise of its
jurisdiction must be considered settled, and the lower court must carry that
judgment into execution according to its mandate.  Bussell v. Georgia Pacific
Corp., 64 Ark. App. 194, 981 S.W.2d 98 (1998).  The trial court, and by
analogy the Commission, has no power to change or extend the mandate of
the appellate court.  Bussell v. Georgia, supra. In Bussell v. Georgia, we
stated:
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Whatever was before the Court, and is disposed of, is
considered as finally settled.  The inferior court is bound
by the judgment or decree as the law of the case, and
must carry it into execution according to the mandate.
The inferior court cannot vary it, or judicially examine it
for any other purpose than execution.  It can give no
other or further relief as to any matter decided by the
Supreme Court even where there is error apparent; or
in any manner intermeddle with it further than to
execute the mandate and settle such matters as have
been remanded, not adjudicated by the Supreme Court.
. . . The principles above stated are, we think,
conclusively established by the authority of adjudged
cases.  And any further departure from them would
inevitably mar the harmony of the whole judiciary
system, bring its parts into conflict, and produce therein
disorganization, disorder, and incalculable mischief and
to  disregard the adjudications of the Supreme Court, or
to refuse or omit to carry them into execution would be
repugnant to the principles established by the
constitution, and therefore void.

64 Ark. App. at 199-200, 981 S.W.2d at 100 (quoting Fortenberry v.
Frazier, 5 Ark. 200, 202 (1843)).

The Commission cannot change its findings of fact on remand.
Lunsford v. Rich Mountain Elec. Coop., 38 Ark. App. 188, 832 S.W.2d
291 (1992). Matters decided on prior appeal are the law of the case
and govern our actions on the present appeal to the extent that we
would be bound by them even if we were now inclined to say that we
were wrong in those decisions.  Lunsford v. Rich Mountain Elec.
Coop., supra. The supreme court has long adhered to the rule that
when a case has been decided by it and, after remand, returned to it
on a second appeal, nothing is before it for adjudication except those
proceedings had subsequent to its mandate. Ouachita Hospital v.
Marshall, 2 Ark. App. 273, 621 S.W.2d 7 (1991).

The purpose of the res judicata doctrine is to put an end to litigation by

preventing a party who had one fair trial from re-litigating the matter a second time.

O’Dell v. Rickett,  ____ Ark. App.____, ____ S.W.3d ____ (Sept. 28, 2005); Cox v.

Keahey, 84 Ark. App. 121, 133 S.W.3d 439 (2003).  The test in determining whether
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res judicata applies is whether matters presented in a subsequent suit were

necessarily within the issues of the former suit and might have been litigated

therein.  Id.  Although the Commission is not a court, its awards are in the nature of

judgments, and the doctrine of res judicata applies to Commission decisions.  Gwin

v. R.D. Hall Tank Co., 10 Ark. App. 12, 660 S.W.2d 947 (1983).

This case was the subject of a prior hearing held on September 29, 2011,

before this Administrative Law Judge on compensability and the claimant’s right to

temporary total disability benefits, medical treatment, and Section 505 (a) benefits.

In an Opinion dated December 28, 2011, the Administrative Law Judge found

that:

1. The Arkansas Workers’ Compensation Commission has jurisdiction
of this claim.

2. The employer/employee/carrier relationship existed on or about June
4, 2011, when the claimant sustained a compensable left ankle injury.

3. The claimant has failed to offer objective medical findings of any other
injuries suffered as a result of the June 4, 2011, incident at work.

4. The preponderance of the evidence established that the claimant
earned $12.00 per hour and worked 84 hours every two weeks.

5. The claimant has failed to prove that he is entitled to additional
medical benefits at this time.

6. The claimant has failed to prove that he is entitled to temporary total
disability benefits or §505(a) benefits.

7. All other issues are reserved.

In denying and dismissing the claimant’s request, the Administrative Law

Judge relied on the fact that claimant  failed to prove that he suffered any additional
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compensable injuries other than an ankle sprain as a result of his fall, declined

medical treatment offered by his employer, and pursued medical treatment on his

own.   The findings by the Administrative Law Judge were affirmed and adopted by

the Full Commission. 

In the first  hearing,  the claimant distinctly put into issue the questions of his

right to medical treatment and indemnity benefits.  The Full Commission affirmed

and adopted the Opinion of the Administrative Law Judge which found that the

claimant had refused medical treatment offered by his employer, sought medical

treatment on his own, was released from the doctor’s care on June 9, 2011, and

that the claimant failed to offer any evidence of recommended treatment.  

In the second hearing, the claimant distinctly put into issue the questions of

his right to medical treatment and indemnity benefits.  The Full Commission

affirmed and adopted the Opinion of the Administrative Law Judge which found that

the issue of claimant’s entitlement to temporary total disability benefits and right to

reasonable and necessary additional medical treatment as of the date of the first

hearing was fully adjudicated and barred by res judicata.  The Commission further

found that the claimant had failed to prove by a preponderance of the evidence that

he was entitled to additional temporary total disability benefits or additional medical

treatment for the time period after the first hearing but prior to the second hearing.

At the third hearing, the claimant has offered no new medical recommendations or

credible evidence of any medical treatment since the second hearing.  Therefore,

I find that the issue of claimant’s entitlement to temporary total disability benefits
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and right to reasonable and necessary medical treatment was fully adjudicated as

of the date of two previous hearings and is thus res judicata.  The claimant testified

that he may require future surgery, but offered no medical records to support that

recommendation or how that treatment is reasonable or necessary or the result of

the alleged injury on June 4, 2011. 

Based on the preponderance of the evidence, I find that the Arkansas

Workers’ Compensation Commission Opinions constitute the law of the case and

all stipulations and findings set out in the Opinions are res judicata on the issue as

to whether claimant is entitled  to reasonable and necessary medical treatment.

Any claim for temporary total disability benefits related to the compensable injury

is precisely the claim for benefits at issue in the prior decisions and is also barred

by res judicata.

IMPAIRMENT RATING AND PAIN AND SUFFERING

At the third hearing, claimant contends that he is entitled to a 40%

impairment rating and a money award for pain and suffering, in addition to the claim

for additional medical treatment and temporary total disability benefits. 

The law is clear that a claimant cannot recover an award for pain and

suffering in a workers’ compensation case.  Such common-law claims are not within

the exclusive rights and remedies provided to an injured employee under the

Arkansas Workers’ Compensation Act.  Ark. Code. Ann. § 11-9-105 (Repl. 2002).

Ark. Code Ann. §11-9-704(c)(1)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported
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by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. §11-9-102(4)(F)(ii)(a) (Supp. 2002).  The Commission has adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed 1993) for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§11-9-704(c)(1)(B).  He must also show that the degree or percentage of permanent

physical impairment is calculated in a manner that conforms to the Guides.  The

claimant must also show that the compensable injury or injuries was the “major

cause” of the specific degree or percentage of permanent physical impairment, Ark.

Code Ann. §11-9-102(4)(F)(ii)(a).  The term “major cause” is defined as more than

50% of the cause, Ark. Code Ann. §1-9-102(14)(A).

Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. §11-9-102(16)(B).  In determining the existence or extent of permanent
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physical impairment neither any medical expert nor this Commission may consider

complaints of pain.  In regard to the claimant’s compensable injury, no consideration

can be given to loss of range of motion in determining the existence or extent of

permanent physical impairment.  Ark. Code Ann. §11-9-102(16)(A)(ii). 

The claimant testified that he got his rating from reading the Internet.  He

stated:

The computer is very educational.  You go on the computer – the computer
the Williams Group explains how anatomical rating can be achieved.  You
basically – it’s like if you was 100 percent before this accident, you – you –
you look at your limitations, okay.  My limitations are I stand a long time, I
start hurting in the back of my leg, my foot start hurting.   And then – then as
far as my walking – as far as my walking three to four steps, my foot – my
bones in my foot start hurting so – so then– then – and then at night when
I go to sleep, I got to find a comfortable position because my back of my legs
start hurting.  I can’t put it up.  My ankles start hurting.  So then if I try to prop
my foot up, the back of my leg where my tendon is down in here, it’s – it’s –
it’s so tender I can’t stand it, so I try to lay on my side, and then when my foot
lay on – when the side my foot do that, it still hurts.  

In the instant case, the claimant has requested a 40% impairment rating.  There

was no medical evidence offered concerning a permanent impairment disability

rating nor was there any evidence offered that the rating suggested by the claimant

was based on the 4th Edition of the Guides to the Evaluation of Permanent

Impairment.  The claimant has merely based his rating on an undocumented source

on the internet and his own subjective observations of pain.  Neither are a proper

basis for the assignment of a permanent impairment rating.  Moreover, there has

been no credible evidence that the claimant’s work injury was the major cause of

any permanent impairment.    
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COSTS OF LITIGATION

Finally, the respondents have requested that they be awarded costs in

connection with this third hearing in light of the prior adjudications of the same

issues.  Although the claimant testified that he had continued to see Dr. McPherson,

there were no new medical reports or recommendations offered into evidence to

substantiate his testimony.  The issues of additional medical benefits and indemnity

temporary total disability benefits have been fully adjudicated in the two prior

hearings and are barred by res judicata.   

However, I do find that the claimant has raised a new issue which had not

been previously adjudicated relating to an impairment rating.  In light of the findings

above, the respondents’ request for costs is denied.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about June

4, 2011, when the claimant sustained a compensable injury.

3. The claimant earned $12.00 per hour.

4. This case has been the subject of two prior hearings.  Opinions were

filed on December 28, 2011, by this Administrative Law Judge and on

March 12, 2012, by the Full Commission.  Opinions were filed again

by this Administrative Law Judge on January 22, 2013, and again by

the Full Commission on May 10, 2013.  In both instances the Full
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Commission affirmed and adopted this Administrative Law Judge’s

opinions.  No appeals were filed to the Court of Appeals of either of

the Full Commission opinions.  The issue of claimant’s entitlement to

temporary total disability benefits and right to reasonable and

necessary medical treatment was fully adjudicated as of the date of

prior hearings and is thus res judicata.

5. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional medical  benefits associated with his

compensable injuries. 

6. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional temporary total disability benefits.

7. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to money damages for pain and suffering since that

is not a remedy available under the Arkansas Workers’ Compensation

Act. 

8. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to a permanent impairment rating in connection with

his work injury.

9. The respondents’ request for costs is denied.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.
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IT IS SO ORDERED.

                                                         
BARBARA WEBB
Administrative Law Judge


