
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G304324

BERNADETTE STINNETT, EMPLOYEE   CLAIMANT

RHEEM MANUFACTURING COMPANY, EMPLOYER RESPONDENT

ESIS, INC. RESPONDENT
INSURANCE CARRIER

 OPINION FILED MAY 27, 2014      

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On February 25, 2014, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for hearing.

A pre hearing conference was conducted on December 11, 2013, and an

amended pre hearing order filed on December 23, 2013.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and with

modification and without an objection made part of the record.  The

parties agreed to the following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction

of this claim.

2. On all relevant dates, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to her right hand.

4. The claimant is entitled to a weekly compensation rate of

$427 for temporary total disability and $320 for permanent

partial disability.

The parties agreed to litigate the following issues:
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1. Whether the claimant is entitled to temporary total disability

from May 3, 2013 to May 7, 2013, and from June 27, 2013, to

October 14, 2013.

2. Whether the claimant is entitled to payment for medical

treatment with Dr. Bise and Dr. Schmitz after July 25, 2013.

3. Whether the claimant’s attorney is entitled to an attorney

fee.

The claimant contends that she is entitled to temporary total

disability benefits from May 3, 2013 until May 7, 2013 and from June 27,

2013 until Oct. 14, 2013.  She also contends entitlement to reasonably

necessary medical treatment.  Claimant contends that her attorney is

entitled to an attorneys fee.  Additional contentions were added by the

claimant, by letter, on February 24, 2014(Cx 5).  The respondents contend

that they have accepted claimant’s injury as compensable.  That position

changed effective June 4, 2013 with receipt of Dr. Griggs’ EMG/nerve

conduction study which was normal.  At that point, Respondents denied

additional medical treatment.  The Claimant subsequently obtained an

EMG/nerve conduction study from Dr. Birky on June 19, 2013; however, that

was not provided to Respondents until July 22, 2013 when Claimant faxed

the report to the adjuster.  As a result of that report which reflected

mild neuropathy at the right wrist, Respondents reversed their position

effective July 25, 2013 and agreed to assume responsibility for medical

expenses and any disability that resulted from the right wrist injury.

 The claimant had previously signed an AR-N and was again informed that

Dr. Loyd was her authorized treating physician and she should make

arrangements to see him as soon as possible.  The Respondent employer

attempted to have the claimant see Dr. Loyd immediately, but the claimant

declined for personal reasons as her husband had health issues and she
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was tending to him.  Claimant did not return to see Dr. Loyd until

October 14, 2013 when she returned to work.  It appears that her family

doctor had referred her to Dr. Bise who did a right carpal tunnel release

on August 22, 2013.  Dr. Bise returned the Claimant to work October 14,

2013 and she did return to work.  It is Respondents’ position that the

medical treatment incurred with unauthorized physicians after Respondents

acknowledged responsibility for medical expenses is not the liability of

the Respondents.  Respondents deny that Claimant is entitled to temporary

total disability benefits from May 3, 2013 until May 7, 2013 and from

June 27, 2013 until October 14, 2013.  On and after July 25, 2013,

respondents have not controverted Claimant’s entitlement to reasonably

necessary medical treatment; however, that treatment must be provided by

an authorized treating physician in order for respondents to be

responsible.  In the event claimant is entitled to temporary total

disability benefits, Respondents are entitled to a credit for any short

term disability benefits that the Claimant received during the same time

period. Respondents are entitled to a credit for group health insurance

payments as well.  Additional contentions added by the respondents on

February 25, 2014(Rx, 3).

The agreed upon stipulations are hereby accepted as fact.  From a

review of the record as a whole and having heard the testimony and

observed the witness and her demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant, in this matter, suffered an admittedly compensable

injury to her right hand in October of 2011(T. 7).  The claimant has

worked for the respondent for nine years(T. 7).  The claimant testified

that she injured her right hand using a caulking gun on the line for the
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respondent(T. 7).  The claimant sought medical treatment for her hand and

was restricted from using the caulking gun(T. 7).  The claimant testified

that she worked other jobs and only had some pain.  She added that she

was laid off in January of 2013 and was called back in March.  She stated

that she was assigned to work the “810 line” using a screw gun and the

pain kept coming back(T. 8).  The claimant testified that she returned

to see the company nurse again in 2013(T. 8).  The claimant continued

that in 2011 and 2012 she was not provided any information about seeing

a doctor(T. 9).  On May 10, 2013, the claimant was provided with an AR-N,

that explained the rules related to changing doctors(T. 9; Rx 2, 1-2)).

The claimant testified that prior to May 10, 2013 she saw Dr. Schmitz on

May 3, 2013(T. 21).  She continued that she had seen a nurse practitioner

at Dr. Schmitz’s office before she saw Dr. Schmitz(T. 21).  On June 4,

2013, Dr. Schmitz provided the claimant with a certificate to return to

work.  He noted that the claimant was off work from May 3 to May 7, 2013,

and under his care.  She was returned to work with restrictions and Dr.

Schmitz noted that further testing was needed(T. 23; Cx, 1, p. 1).  The

claimant stated  that after signing the AR-N on May 10, she was seen by

Dr. Loyd, the company doctor(T. 9).  The claimant testified that after

speaking with Dr. Loyd and the company nurse, she was referred to Dr.

Griggs(T. 11-12).  Tests preformed by Dr. Griggs were normal(T. 23-24).

After testing by Dr. Griggs, the claimant was notified that the claim was

being denied(T. 12).  The claimant received a letter dated June 4, 2013

from Julia Blankenship.  That letter stated that she would no longer

receive benefits related to her claim.  The letter stated this decision

was made based on the claimant’s medical records(T. 24; Cx, 2).  The

claimant testified that after she received the letter, she still felt she

needed treatment for her hand(T. 12).  She added that her hand would not
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stop hurting(T. 12).  Dr. Loyd’s notes from May 21, 2013 reflect that the

claimant’s NCV studies were normal.  He additionally noted that the

claimant needed to see a hand surgeon for further evaluation(Rx, 1. P.

15).  After the claimant's claim was denied, she was advised to access

her group health insurance for payment of medical expenses(T. 13; Cx, 2).

The claimant testified that she followed the instructions set forth in

the June 4, 2013 letter.  She added that she relied on the information

in the letter and used her group health insurance to seek treatment.  The

claimant testified that she returned to Dr. Schmitz who sent her to Dr.

Birky.  Dr. Birkey performed an additional nerve conduction study(T. 24).

These tests were abnormal and showed evidence of a mild median neuropathy

in the right wrist( Cx 1, p.3)  The claimant faxed the new study results

to Julia Blankenship(T. 24).  The claimant was taken off work by Dr.

Schmitz on June 27, 2013 until evaluation by a surgeon( Cx1, p.4).  The

claimant testified she was notified on July 25, 2013, by letter from

Julia Blankenship, that the respondents were resuming responsibility for

her medical treatment (T. 26; Rx 2, p.4).  Additionally, the letter

advised the claimant to contact Dr. Loyd(Rx, 2, p. 4). The claimant was

unable to see Dr. Loyd because her husband was involved in an accident.

The claimant stated that she advised Julia Blankenship by fax(T. 24; Rx

2, p.3). The company nurse’s notes reflect that she also advised the

claimant to return to see Dr. Loyd(Rx 1, p. 26).  The claimant testified

that she did not contact Dr. Loyd, but requested a change of physician

to Dr. Schmitz(T. 26-27; Cx, 4, p.2-3).  The claimant did not see Dr.

Loyd again until October 14, 2013 (Rx, 1, p.28).  She added that she

incurred medical bills and expenses as a result of relying on the

information in the June 4, 2013 letter(T. 14).  The claimant testified

that she saw Dr. Schmitz who referred he to Dr. Bise(T. 14).  The
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claimant stated that her first appointment with Dr. Bise was on July 30,

2013(T. 29).  Dr. Bise performed carpal tunnel release surgery in August

2013(Rx 1, p. 30-31).  The claimant added that Dr. Bise’s treatment

helped her and she could now bend her fingers.  She stated that she still

had some pain at the incision site(T. 15).  The claimant testified that

she had been back at work, after surgery and since October 14, 2013(T.

15; Rx 1, p.28).  Additionally, the claimant was released by Dr. Loyd on

October 14, 2013 (Rx, 1, p. 28).  She added that she was off work from

June 27, 2013 until October 14, 2013 due to her right hand injury(T. 15).

The claimant stated that she was not able to perform her job for the

respondent from June 27, 2013 to October 14, 2013.  She added that she

was under active medical treatment during that time period and not

released to return to work(T. 16).  The claimant was released to return

to work by Dr. Bise on October 14, 2013.  She was released to regular

duty, except she was to refrain from use of a screw gun( Cx 1, p.7).  The

claimant testified that she had seen Dr. Bise on the day of the hearing

and that he had released her with no impairment rating(T. 35).

DISCUSSION

The claimant, here, suffered an admittedly compensable scheduled

injury to her right hand in October of 2011.  The Commission has been

asked to determine her entitlement to temporary total disability first

from May 3, 2013 until May 7, 2013 and then from June 27, 2013 to October

14, 2013.  An employee who suffers a scheduled injury is to receive

temporary total disability or temporary partial disability benefits

during the healing period or until the employee returns to work,

regardless of whether the employee has demonstrated that they are

actually incapacitated from earning wages, Arkansas Code Annotated §11-9-

521(a); see also Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41
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S.W.3d 822(2001).  Dr. Schmitz’s records reflect that he took the

claimant off work from May 3 until May 7, 2013.  He noted on his return

to work certificate that she was under his care and that upon her return

to work, she was to not use a screw gun because of her wrist until

further notice.  While the claimant did return to work after May 7, she

did so under restrictions and with continued testing being ordered.  The

claimant was within a healing period from May 3 to May 7, 2013, until she

was returned to work and is entitled to temporary total disability from

May 3 to May 7, 2013.  The claimant filed a AR-N on May 10, 2013 and was

seen by Dr. Loyd, the company doctor.  After normal testing results, the

claimant was informed that she would need to access her group health

insurance to cover any additional treatment.  The claimant indeed,

accessed her insurance and sought treatment.  The claimant returned to

Dr. Schmitz and was referred for additional testing.  During this time

period, Dr. Schmitz took the claimant off work again on June 27, 2013.

He noted that she was to remain off work until she was evaluated by a

surgeon.  Interestingly enough, Dr. Loyd's notes from May 2013 also

reflect that the claimant needed to see a surgeon for evaluation.  The

claimant’s additional testing results were abnormal, noting mild median

neuropathy in the right wrist.  The claimant was referred to Dr. Bise who

performed surgery on the claimant’s right wrist in August of 2013.  The

claimant testified that she was unable to perform her job with the

claimant from June 27, 2013 until October 14, 2013.  She was released by

Dr. Bise to return to work on October 14, 2013.  She was also released

by Dr. Loyd on October 14, 2013.  The claimant was to refrain from the

use of a screw gun, but otherwise returned to regular duty.  Clearly, the

claimant was unable to work during this time period.  She was within a

healing period from June 27 to October 14, 2013.  She testified that she



G304324 - Stinnett 8 

was unable to perform her job duties.  The claimant was under treatment

during this time period.  The claimant’s healing period continued until

such time as she was able to return to work on October 14, 2013.  Under

the holding in Wheeler,supra. the claimant is entitled to temporary total

disability from June 27, 2013 until October 14, 2013.

The Commission has next been asked to determine the claimant’s

entitlement to payment for medical treatment provided by Dr. Bise and Dr.

Schmitz after July 25, 2013.  Prior to July 25, 2013, the respondents,

in this matter, had denied the claimant’s claim based on normal NCV

studies.  Additional testing by Dr. Birky found that the claimant did

have an abnormal mild neuropathy of the right wrist.  The claimant

forwarded the additional testing results to the respondents on July 22,

2013.  Thereafter, on July 25, 2013, the respondents notified the

claimant that they were resuming responsibility for her medical treatment

and directed her back to Dr. Loyd, the company doctor.  The claimant did

not immediately return to Dr. Loyd, but saw Dr. Schmitz and was

ultimately referred for surgery to Dr. Bise.  The claimant had carpal

tunnel release surgery in August of 2013.  The claimant testified, at

hearing, that she had last seen Dr. Bise that day and was released with

no impairment rating.  The respondents argue that they should not be

liable for the medical treatment provided by Dr. Bise and Dr. Schmitz as

they were not authorized treating physicians.  The claimant contends that

the respondents should be estopped from such an argument.  The

respondents contend that for estoppel to apply, the claimant must have

relied upon an assertion by the respondent to her detriment.  They

contend that there is no detriment here.  There is no question that the

claimant did not return to see Dr. Loyd after July 25, 2013.  In fact,

the claimant did not see Dr. Loyd until October 14, 2013.  However, on
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June 4, 2013 she was notified that she would need to access her group

health insurance for treatment.  The claimant then moved forward with

treatment and used her group health insurance to cover the expenses.  She

had already been taken off work by Dr. Schmitz and referred for

additional testing before the respondent reversed its decision and agreed

to provide medical treatment.  This claimant did rely on the assertion

by the respondent that they were not covering her treatment and that she

should use her group health insurance for medical treatment.  Clearly,

the claimant here made decisions related to her health care based on the

respondents' June 4, letter denying medical treatment.  Then, once she

had established a relationship with Dr. Schmitz and was getting

referrals, the respondents resumed responsibility of her treatment (July

25, 2013) and stated she must return to Dr. Loyd.  The claimant testified

that she was not comfortable with Dr. Loyd after being denied the first

time and did not return to see him.  The claimant, in this matter, was

well into her care with Dr. Schmitz when the respondent “reversed

course”, and decided to take responsibility for the claimant’s medical

treatment.  However, once the respondent directed the claimant to use her

group health insurance, they indeed lost the right to direct the

physician which the claimant must use.  It would defy logic to force a

claimant, with an established doctor patient relationship to return to

the respondent recommended doctor under these facts.  Clearly, this

claimant was well into her treatment and on July 25, when respondents

decided to resume medical treatment, this claimant was just five days

away from seeing Dr. Bise for a surgical recommendation.  The claimant

should not be required to “restart” her medical treatment with another

physician after following the instructions of the respondent.  The

claimant relied on the respondents' assertion to her detriment and the
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respondents cannot assert that they are not liable for the claimant’s

medical treatment because it was provided by non authorized physicians.

Indeed, the respondents directed the claimant to proceed with use of her

group health insurance.  It is well settled that when a employee is

determined to have a compensable injury, the employee is entitled to

medical benefits, §A.C.A 11-9-102(4)(F)(i).  Such medical treatment and

benefits shall be promptly provided by the employer as may be reasonably

necessary in connection with the injury received by the employee, A.C.A

§11-9-508(a).  Here, clearly the treatment provided by Dr. Schmitz and

Dr. Bise was reasonable and necessary to the treatment of the claimant’s

admittedly compensable injury.  Additional testing confirmed that the

claimant had abnormal nerve studies with right wrist neuropathy.

Furthermore, the claimant testified that the treatment provided by Dr.

Bise was beneficial to her right wrist.  The claimant was eventually

released by Dr. Bise with no impairment rating.  The respondents, in this

matter, are responsible for payment of medical expenses related to the

treatment rendered by Dr. Schimitz and Dr. Bise after July 25, 2013.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has, proven by a preponderance of the evidence,

that she is entitled to temporary total disability from May 3

to May 7, 2013, when she was taken off work by Dr. Schmitz.

Furthermore, the claimant has proven by a preponderance of the

evidence that she is entitled to temporary total disability

from June 27, 2013 until October 14, 2013.  The claimant has

proven that she was within a healing period during the time

frames of May 3 to May 7 and June 27 to October 14, 2013.  The

claimant has proven that she was finally released to return to

work on October 14, 2013.  The respondents are entitled to
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appropriate credits, provided by law, for the use of short

term disability payments if any.

2. The claimant has proven, by a preponderance of the evidence,

that the medical treatment provided by Dr. Bise and Dr.

Schmitz were reasonable and necessary to the treatment of her

admittedly compensable injury.  Therefore, the claimant is

entitled to payment of medical expenses for medical treatment

provided by Dr. Bise and Dr. Schmitz after July 25, 2013.  It

is my opinion that the respondents cannot require the claimant

to use a certain physician after telling her to use her health

insurance for medical treatment, and the claimant relying on

that information.  The respondents are entitled to any

appropriate credits, provided by law, for the use of group

health insurance.

3. The claimant’s attorney is entitled to an attorney fee based

on the foregoing findings.

ORDER

The respondents shall pay temporary total disability benefits to the

claimant from May 3, to May 7, 2013 and from June 27, to October 14,

2013.  The respondents are entitled to the appropriate credit, under the

law, for the use of short term disability benefits accessed by the

claimant, if any.

The respondents shall pay for the claimant’s medical treatment

provided by Dr. Bise and Dr. Schmitz after July 25, 2013.  The

respondents are entitled to the appropriate credit, provided by law, for

the use of group health insurance.
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The claimant’s attorney is entitled to an attorney fee based on the

above findings.

IT IS SO ORDERED.

___________________________
Amy Grimes
Administrative Law Judge



May 27, 2014

Mr. Eddie Walker, Jr.
Attorney at Law
P.O. Box 998
Fort Smith, AR 72902-0998

Ms. E. Diane Graham
Attorney at Law
P.O. Box 185
Fort Smith, AR 72902-0185

RE: Bernadette Stinnett v. Rheem Manufacturing Company
WCC No. G304324

Counselors:

Enclosed you will find a copy of the Opinion rendered on today’s
date in above referenced case along with instructions and information for
an appeals process.

Sincerely,

Deborah Rollins
DEBORAH ROLLINS
Legal Support Specialist

Enclosure
Certified Return-Receipt

cc: Bernadette Stinnett
3875 South Hwy. 309
Paris, AR 72855


