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STATEMENT OF THE CASE

A Pre-hearing Order was entered in this case on December 3, 2013.   The

Pre-hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the December 3, 2013,

Pre-hearing Order is made a part of the hearing record.

STIPULATIONS

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

August 22, 2011, when the claimant contends she sustained a

compensable injury/death.

3. Based on an average weekly wage of $237.34, the claimant would be

entitled to compensation rates of $158.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

ISSUES

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged August 22, 2011, injury/death.

2. If found compensable, whether the claimant’s beneficiaries are

entitled to benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the January 30, 2014,

hearing, consisting of the testimony of Christopher Slaughterbeck, Jennifer Marie

Coster, and all documentary evidence consisting of Commission’s Exhibit No. 1

(Pre-hearing Order); Claimant’s Exhibit No. 1 (Death Certificate); Claimant’s Exhibit

No. 2 (EMS Bill and Record); and Claimant’s Exhibit No.  3 (Funeral Home Bill). 

CONTENTIONS

The claimant contends that the decedent was required to work in the deep

freeze at Wal-Mart the week preceding her death.  The decedent had originally
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been hired to work in soft lines (the clothing section).  Because the decedent

suffered from asthma, she should not have been required to work in the deep

freeze.  Working in the deep freeze caused the decedent to suffer a severe asthma

attack from which she died.  The claimant further contends that there are no

dependants, but they seek payment of funeral expenses and emergency medical

bills.  

The respondents contend that the death of Tamra Slaughterbeck did not

arise out of and in the course of her employment and therefore any statutory

beneficiaries are not entitled to benefits.

FACTUAL BACKGROUND

On August 22, 2011, Tamra Slaughterbeck died of acute respiratory failure,

pneumonia, and asthma after having a severe asthma attack at approximately 2:18

in the morning.  Chris Slaughterbeck, the claimant’s brother and special

administrator of her estate, testified that the claimant did not have any children at

the time of her death.  He also testified that her mother and two other siblings were

still living, but that no one was dependant on the claimant at the time of her death.

He testified that Tamra had been working a Wal-Mart for approximately one year

and two months. He explained that she worked as a floater in different areas where

she was needed.

Slaughterbeck explained that Tamra had suffered from asthma for at least

two to three years.  He explained that when she was exposed to extreme heat or

cold, it would cause her lungs to restrict causing her to have trouble breathing and

she would have to use the inhaler.  He explained that she had difficulty working in
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the whole dog food section, the chemical aisles, the freezer, and in the back area

where they do the cleaning.  He explained that dust and temperatures affected her

asthma.  Slaughterbeck testified that he had observed her working in the dog food

aisle which caused her to be uptight and stressed because she could not stop

coughing.  He testified that Tamra had worked at Wal-Mart stocking from the freezer

on the day she died.  Slaughterbeck testified that the total funeral and cremation

expenses were $3,305.75.

On cross-examination, Slaughterbeck agreed that his sister had worked on

August 21st and that the ambulance call was about 2:00 in the morning on August

22nd.  He testified that he did not see his sister on August 21, 2011.

Jennifer Coster testified that she has been the personnel manager at the

Wal-Mart on Central Avenue in Hot Springs since February of 2010.  She explained

that the time records reflected that Tamra had clocked in at approximately 10:57

a.m. and that her shift was 11:00 a.m. to 8:00 p.m.  Records reflect that Tamra  was

hired to work as a sales associate in Department 413, which was chemical and

paper goods.  She was not aware of where Tamra worked on August 21, 2011,

since it was a Sunday.    Her job duties included stocking, zoning, pulling pallets

back, filling all the chemicals, putting overstock in bins, labeling the overstock,

among other duties.  

Coster testified that Tamra never applied for an asthmatic accommodation

pursuant to the American Disabilities Act.  She was hired on July 2, 2010, and had

to take a leave of absence on July 13, 2010, for medical treatment to her foot.  Time

records reflect that she clocked in at 10:57 a.m. and clocked out at 7:52 p.m. on
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August 21, 2011.  Coster explained that the policy allowed employees to leave

within a ten minute window and clock in fifteen minutes late without being marked

tardy.  

On rebuttal, Slaughterbeck testified that he was at his parent’s house on

August 21, 2011, when Tamra called at 6:00 p.m.  He could hear her voice and she

sounded scared, loud, and distressed.  He explained that she would have stayed

and finished her shift because she couldn’t do without the job.  He explained that

she was under new management and was afraid she would lose her job if she didn’t

do what they told her to do.  He explained that at the funeral, he spoke with Susan

Marriott who asked him if he heard about what happened while Tamra was working

in the freezer.  Marriott told him that they told her to go back into the freezer that

Tamra had responded “I can’t. This will kill me.  I just can’t do it.”  

On cross-examination, Slaughterbeck testified that his sister rescued animals

and would usually have one or two dogs, but that at times she would have five or

six medium-sized dogs at her house until they were adopted.  He was not aware of

any time that the rescue pets caused his sister to have a severe asthmatic reaction.

 DISCUSSION

The primary issue in this case is whether the claimant sustained a

compensable injury pursuant to Ark. Code Ann. §11-9-114 that was the major cause

of her death.  Since the decedent had no dependents at the time of her death, there

is no issue of dependency benefits pursuant to the Arkansas Workers’

Compensation Act. 
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It is undisputed that Tamra Slaughterbeck  died on August 11, 2011.  It is

also undisputed that Tamra Slaughterbeck  was not married and had no children at

the time of her death.  It is further undisputed that none of her siblings or surviving

parents, either wholly or in part, for the period of one (1) year prior to her death

were wholly and actually dependent upon her at the time of her death.      

I.  COMPENSABILITY

The preponderance of the evidence shows that the Claimant died on August

22, 2011, of acute respiratory failure.  The Death Certificate reflects that the

immediate  cause of death was acute respiratory failure with an onset interval of

“minutes” prior to her death.  Also listed as underlying causes are pneumonia with

an onset interval of “weeks” and asthma with an onset interval of “years” prior to her

death.  The ambulance record reflects that the patient requested emergency

services for a severe asthmatic episode and was found pulse-less in the front

doorway of her residence with the presence of 5 plus protective and aggressive

dogs.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  In order to

establish compensability for a respiratory injury, the claimant must show that the

work-related accident is the major cause of the respiratory  injury.  Ark. Code Ann.

§ 11-9-114 (a) provides, in pertinent part, 



- 7 -Slaughterbeck - G301502

a . . . respiratory. . . accident causing injury, illness, or death is a
compensable injury only if, in relation to their factors contributing to
the physical harm, an accident is the major cause of the physical
harm.  Major cause is defined as “more than fifty percent (50%) of the
cause  A.C.A. § 11-9-102 (14)(A).

A  finding of major cause shall be established according to the

preponderance of the evidence.  A.C.A. § 11-9-102 (14)(B).  It must also be

established that the exertion of work necessary to precipitate the disability or death

was extraordinary and unusual in comparison to the employee’s usual work in the

course of the employee’s regular employment or alternately, that some unusual and

unpredicted incident occurred which is found to have been the major cause of the

physical harm. 

In the instant case, there were no other medical records or opinions offered

as to the cause of death other than the death certificate and ambulance records.

The evidence further reveals that the claimant’s severe asthmatic episode occurred

at her home approximately four hours after she finished her shift at Wal-Mart.

Although there is some evidence that the claimant may have worked in extreme

temperatures in the freezer during her shift on August 21, 2011,  it would be mere

speculation to conclude that her asthma episode at 2:00 a.m. at her home was

caused by some unusual incident or extraordinary exertion at work.  Therefore, I

find that the claimant did not meet her burden of proving a compensable injury by

a preponderance of the evidence which was the major cause of her death pursuant

to Ark. Code Ann. §11-9-114.  

II. DEPENDENCY
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Since the claimant has not proven a compensable injury, it is not necessary

to address dependency benefits.  In addition, the parties have stipulated that there

were no persons who were dependent on the claimant at the time of her death.  Ark.

Code Ann.  § 11-9-527 (c) (1987) requires that dependency benefits are only

payable to “those persons who were wholly and actually dependent upon the

deceased employee”.   Under current Arkansas law, there is no legal presumption

of dependency.  The Arkansas Courts have held that dependency is a question of

fact rather than a question of law, and the issue is to be resolved based on the facts

present at the time of the compensable injury.  Roach Mfg. Co. v. Cole, 265 Ark.

908, 582. S.W.2d 268 (1979); Hoskins v. Rogers Cold Storage, 52 Ark. App. 219,

916 S.W.2d 136 (1996); Fordyce Concrete v. Garth, 84 Ark. App. 256, 139 S.W.3d

154 (2003).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

August 22, 2011, when the claimant contends she sustained a

compensable injury/death.

3. Based on an average weekly wage of $237.34, the claimant would be

entitled to compensation rates of $158.00 for temporary total disability

benefits and $154.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.
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5. There were no persons who were financially dependent on the

claimant at the time of her death.

6. The claimant has failed to prove a compensable injury was the major

cause of the decedent’s death pursuant to Ark. Code Ann. § 11-9-

114.

7. The claimant has failed to prove by a preponderance of the evidence

that her death was compensable under the Arkansas Workers’

Compensation Act. 

8. All other issues are reserved.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


