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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on August 6, 2014 in Little

Rock, Arkansas.  Claimant was represented at the hearing by Mr. Frederick S. “Rick”

Spencer, Attorney at Law, of Mountain Home, Arkansas.  Respondents were

represented at the hearing by Mr. Curtis L. Nebben, Attorney at Law, of Little Rock,

Arkansas.  The record before me consists of Claimant’s testimony; her Exhibit 1,

comprised of Respondents’ discovery responses and consisting of 141 pages; and

the Commission’s file on this claim, which, without objection, has been incorporated

herein by reference in its entirety.
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The record reflects the following procedural history:

On October 31, 2013, Claimant through counsel filed a Form AR-C in this

claim.  Therein, it was alleged that Claimant suffered compensable injuries to her

bilateral hands and wrists on March 5, 2013, while using an electric pallet jack to

move cases of bottled water.  Accompanying the form was a letter that reads in

pertinent part:

Please consider this letter as the filing of a claim for the all [sic]
additional compensation to which the claimant may be entitled
including but not limited to temporary total, temporary partial, if
applicable, permanent partial, permanent total, if applicable,
rehabilitation benefits as well as all reasonable and necessary medical
benefits plus statutory fees for controversion and delays when the
Commission finds the same appropriate.

Respondents accepted Claimant’s claim and paid benefits pursuant thereto,

including medical and temporary total disability benefits.  Contemporaneous with the

filing of the Form AR-C, Claimant sent discovery to Respondents.  On February 14,

2014, Respondents responded to the interrogatories, request for production of

documents, and request for admissions.

The record reflects that no further action took place on the claim until May 13,

2014, when Respondents filed the instant motion to dismiss with the Commission.

Therein, they contended that it should be dismissed pursuant to Ark. Code Ann. §

11-9-702 (Repl. 2012) because more than six months had transpired since the filing

of the claim without Claimant making a bona fide hearing request., and

controversion.”  I wrote Claimant’s counsel on May 15, 2014, asking for a response

to the motion within 15 days.  Counsel did so via letter on May 19, 2014.  It reads:
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In response to the pending Motion to Dismiss, the Claimant requests
a hearing on the issues of entitlement to continued medical treatment
by Dr. Thomas Knox, entitlement to additional benefits including an
impairment rating, and related PPD benefits and her right to use her
Change of Physician.  It should not be necessary for the claimant to
refile to utilize these benefits should the need for them arise.

Respondents’ counsel wrote the Commission (and copied Claimant’s counsel) on

May 20, 2014:

I received by fax dated May 20 Rick Spencer’s May 19 letter objecting
to my client’s Motion to Dismiss and requesting a hearing on various
issues including the claimant’s, “. . . right to use her change of
physician.

I am requesting clarification as to whether the claimant is requesting
a change of physician or just reserving her right in the future to request
a change of physician.  I could not tell from Rick’s letter what he
means by that.

Therefore I request that the claimant clarify whether or not she is
specifically requesting a change of physician at this time.

No response to the letter was forthcoming.

In light of Claimant’s hearing request, I sent prehearing questionnaires to the

parties on May 21, 2014.  Claimant filed a response on May 29, 2014, listing the

issues to be litigated as:

1. Constitutional Issues.
2. The issue of permanency is being reserved.
3. Entitlement to continued treatment by Dr. Thomas Knox.
4. Entitlement to additional benefits.
5. Entitlement to an impairment rating.
6. Controverted attorney fees.

Respondents filed their response on June 26, 2014.  I scheduled a prehearing

telephone conference for July 14, 2014.  At that conference, Claimant was not ready

to proceed to a hearing on the merits and withdrew her hearing request.  As a result,
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a hearing was scheduled on the motion to dismiss for August 6, 2014 at 10:00 a.m.

in Mountain Home.

The hearing proceeded as scheduled on August 6, 2014.  Claimant testified,

and  the parties argued their respective positions.  Respondents asked for dismissal

of the claim without prejudice under Ark. Code Ann. § 11-9-702(d) (Repl. 2012) and

AWCC R. 099.13.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, and having had an opportunity to hear

the testimony of the Claimant/witness and to observe her demeanor, I hereby make

the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. Claimant’s Proffered Exhibit 1 will be admitted into evidence.

3. The Commission is authorized to dismiss claims lacking a justiciable

issue pursuant to AWCC R. 099.13.

4. This claim should be, and hereby is, dismissed without prejudice

pursuant to AWCC R. 099.13.

5. Because of the above finding, Ark. Code Ann. § 11-9-702(d) (Repl.

2012) will not be addressed.
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III.  PRELIMINARY RULING

Admission of Claimant’s Proffered Exhibit 1

At the hearing, Claimant sought admission of Respondents’ February 14,

2014 responses to her discovery requests.  Respondents objected, arguing that the

discovery responses are irrelevant to the issues at bar, and that Claimant did not

give them proper advance notice that she would be offering this exhibit at the

hearing.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2012) provides:

In making an investigation or inquiry or conducting a hearing, the
Workers’ Compensation Commission shall not be bound by technical
or statutory rules of evidence or by technical or statutory rules of
procedure, except as provided by this chapter, but may make such
investigation or inquiry, or conduct the hearing, in a manner that will
best ascertain the rights of the parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v.

Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of

this matter, I find that admission of the discovery responses will help to “best

ascertain the rights of the parties.”  The evidence is relevant.  As for Respondents’

other argument, I note that my letter to the parties scheduling this hearing reads in

pertinent part:  “The parties are directed to exchange any documentary evidence and

their witness lists at least seven (7) days before the scheduled hearing.”  I have the

discretion to admit or exclude the evidence.  See Coleman v. Pro Transportation,

Inc., 97 Ark. App. 338, 249 S.W.3d 149 (2007).  Here, the evidence shows that

Respondents authored these discovery responses and thus had possession of the

proffered exhibit well in advance of the seven-day period.  Their objection is,
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consequently, overruled; Claimant’s Proffered Exhibit 1 will be admitted into

evidence and given due weight.

IV.  MOTION TO DISMISS

Arkansas Code Annotated § 11-9-702(d) (Repl. 2012) provides as follows:

If within six (6) months after the filing of a claim for additional
compensation, no bona fide request for a hearing has been made with
respect to the claim, the claim may, upon motion and after hearing, if
necessary, be dismissed without prejudice to the refiling of the claim
within the limitation period specified in subsection (b) of this section.

In addition, AWCC R. 099.13 provides in relevant part:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

The Arkansas Court of Appeals in Johnson held that a claim could be

dismissed for lack of prosecution based on the fact that there is no justiciable issue.

The authority for doing so comes under Rule 13, which the Commission promulgated

under Ark. Code Ann. § 11-9-205(a)(1)(A) (Repl. 2002), which authorizes it “[t]o

make such rules and regulations as may be found necessary[.]”  See Dura Craft

Boats, Inc. v. Daugherty, 247 Ark. 125, 444 S.W.2d 562 (1969); Johnson, supra.

Contra Dillard v. Benton Cty. Sheriff’s Off., 87 Ark. App. 379, 192 S.W.3d 287

(2004)(“Rule 13 . . . allows a dismissal . . . pursuant to Ark. Code Ann. § 11-9-

702(b)(4), the portion of the statute relating to additional benefits”).  Certainly, such
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a claim could be re-filed if a justiciable issue arises, provided that all other

prerequisites for a cognizable claim are met.

At the hearing, the parties agreed that the claim did not proceed to a hearing

on the merits following the July 14, 2014 prehearing conference because there were

no justiciable issues.  Claimant’s counsel at the hearing stated:

This is, it is correct that the [medical] bills have been paid.  To our
knowledge, we don’t know of any that have not at this point in time.  So
as to Mr. Nebben’s statement about that, he is correct.

However, Claimant’s counsel hastened to add that when she first retained him, she

informed him that she had to use vacation time when she underwent surgery for her

compensable injury.  Claimant confirmed this in her testimony.  He explained why

Claimant has not pressed for a hearing on this:  “In any event, that is something that

is an issue that certainly is not, I don’t think, worth the time, effort, expense, of the

Commission looking at on the very beginning of this thing.”  Claimant’s counsel

further explained that they did not wish to go forward at present because she was

still in her healing period from the second surgery.

The evidence before me preponderates that there is no justiciable issue at

present.  Clamant’s testimony notwithstanding, this was the representation made to

the Commission during the July 14, 2014 prehearing conference, when her counsel

elected not to proceed to a hearing on the merits and the decision was made to hold

a hearing strictly on the motion to dismiss.  Under Johnson, supra, this claim should
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1I do note, however, that Claimant’s hearing request on May 19, 2014 came
more than six months after the October 31, 2013 filing of her Form AR-C.

be dismissed under Rule 13.  Because of this finding, it is unnecessary to address

§ 11-9-702(d) (Repl. 2012).1

That, however, leaves the question of whether the dismissal should be with

or without prejudice.  The Commission possesses the authority to dismiss claims

with prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744

S.W.2d 402 (1988).  This includes claims dismissed under Rule 13.  Johnson, supra.

In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774 (Full Commission

Opinion filed November 15, 2005), the Commission wrote:  “In numerous past

decisions, this Commission and the Appellate Courts have expressed a preference

for dismissals without prejudice.”  (citing Professional Adjustment Bureau v. Strong,

75 Ark. 249, 629 S.W.2d 284 (1982); Hutchinson v. North Arkansas Foundry, Claim

No. D902143 (Full Commission Opinion filed October 23, 1991)).  In light of this

preference, along with facts of this case and Respondents’ agreement that dismissal

should be without prejudice, the dismissal of this claim is hereby without prejudice.

V.  CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

this claim is hereby dismissed without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


