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Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondent represented by RANDY P. MURPHY, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On January 7, 2014, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on October 15,

2013, and a pre hearing order filed that same day.  A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1 and

with modification and without an objection is made part of the

record.  As a result of the pre hearing conference the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee-employer-carrier relationship existed on

August 25, 2009.

3. The date the compensable injury occurred was August 25,

2009.

4. Compensation rates are $358.00 for TTD and $268 for PPD
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The parties agreed to litigate the following issues:

1. Claimant’s entitlement to temporary total disability.

2. Claimant’s entitlement to additional medical recommended

by Dr. Capocelli.  

3. Attorneys’ fees.

Prior to testimony on the day of the hearing, the claimant’s

counsel advised that the correct compensation rates were  $358 for

TTD and $268 for PPD based on documents provided by the

respondent(Record, 4; Claimant’s No. 2).  The respondent stated

there was no question the claimant was underpaid(Record, 4).  The

respondent’s attorney advised via email that he agreed to the

compensation rates provided by the claimant’s attorney(Respondent’s

Addendum “A”).  

The claimant contends she has been paid at the wrong

compensation rate.  The claimant contends that she is entitled to

temporary total disability benefits from June 20, 2013 until a date

yet to be determined.  Claimant contends she is entitled to

additional medical treatment as recommended by Dr. Capocelli.

Claimant contends that her attorney is entitled to an attorney fee

regarding the difference between the $261.00 rate at which she was

paid temporary total disability benefits and the $358.00 per week

rate at which she should have been paid.  Additionally, the

claimant contends that her attorney is entitled to an attorney’s

fee on temporary total disability benefits from June 20, 2013,

until a date yet to be determined.  The respondents contend the

claimant has received all benefits to which she is entitled.
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The stipulations agreed to by the parties are hereby accepted

as fact.  From a review of the record as a whole, to include

medical reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and

observe the witness and her demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant, in this matter, suffered an admittedly

compensable injury on August 25, 2009.  She testified that she was

injured while working for the respondent trying to subdue an adult

patient(Record, 9).  The claimant continued, she did not

immediately realize that she was injured(Record, 9).  She stated

that first her knees were hurting and her back was stiff(Record, 9-

10). The claimant continued that she soon realized that her neck

was also hurting(Record, 10).  She added that she contacted the

company nurse and filled out paperwork.  The claimant was sent to

Dr. Holder on August 31, 2009 by the respondent(Record, 10).  She

testified that she told Dr. Holder about her problems.  The

claimant also stated that she told Dr. Holder that she had previous

problems with her back and neck.  She added that she had surgery on

her low back in 1997 and surgery on her neck in 2003(Record, 11).

Dr. Holder’s records from August 31, 2009 until November 20, 2009,

confirm that he noted lumbar and cervical strain.  Additionally, he

placed the claimant on restrictions, medication, and referred her

to Dr. Capocelli(Claimant’s No. 1 p. 1, 4-7). 



F910740 - SARA SHAW 4

The claimant testified that she had worked for the respondent

since 2000, and that her job duties were to protect the doctors and

staff.  She added that she was to make sure that the building and

parking lot were secure(Record, 11).  The claimant stated that her

job was physically demanding and that she had altercations with

patients before August of 2009(Record, 12).  She added that she had

been able to subdue those patients and did not sustain

injuries(Record, 12).  The claimant stated that despite the fact

that she had previous back and neck issues and surgeries, she had

been able to perform her duties as a security guard(Record, 12).

She added that after her earlier neck surgery she reached maximum

medical improvement and went back to work and did her job(Record,

13).  The claimant stated that for three or four years before 2009,

she was not under treatment for her back(Record, 14).  Dr. Craft,

the claimant’s primary care physician, drafted a medical opinion

dated March 1, 2013.  In that opinion, he stated that the claimant

had not complained about neck pain or spasms between September 17,

2004 and August 25, 2009.  He noted that he had nothing in his

records to indicate that the claimant’s pre-existing cervical

degenerative disc disease interfered with her ability to work until

after the incident on August 25, 2009(Claimant’s No. 1, p. 67;

Respondent’s No. 3, p. 32).  Additionally, Dr. Capocelli gave sworn

testimony that if the claimant had gone some five years without

needing medical treatment for her neck, it was reasonable that the

August 2009 incident had aggravated her neck(Respondent’s No. 3, p.

32).  He added that if she was not symptomatic at the time or
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shortly after her injury it was also reasonable to conclude that

the 2009 trauma aggravated her lumbar spine(Respondent’s No. 3, p.

32).  Dr. Cappocelli also stated in his deposition that just

because the claimant had degenerative disc disease she did not have

to be symptomatic(Respondent’s No. 3, p. 32).  He added that upon

his examination in 2010, some six months after the accident, he had

concluded that the claimant’s pre-existing condition had been

aggravated by the trauma of the 2009 accident(Respondent’s No. 3,

p. 32).     The claimant stated, she was not working and that she

was injured “enough that I cannot motivate.”  She stated, “it

[August 25, 2009-incident] has bothered my knees, my back, my neck,

and my shoulders.”(Record, 14).  The claimant stated that there had

not been a time since the 2009 incident where she felt that her

neck and back recovered to a pre incident condition(Record, 14).

She added that Dr. Holder had placed her on restrictions and that

he had never released her to work full duty or removed the

restrictions(Record, 15).  The claimant testified that Dr. Holder

sent her to Dr. Capocelli(Record, 15).  Dr. Capocelli’s notes from

January 12, 2010, reflect that the claimant had issues with her

neck and back and had been taken off work and had been undergoing

non operative intervention(Claimant’s No. 1, p. 8).  She continued

that Dr. Capocelli took her totally off work and put her on a

different medication.  The claimant stated that Dr. Capocelli

started her on physical therapy(Record, 16).  The claimant stated

that Dr. Capocelli referred her for injections which “helped a

little bit, but not much”, providing only temporary relief (Record,
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16).  Dr. Capocelli’s records from January 12, 2010, confirm that

he recommended physical therapy, injections, and medication.  He

also noted that she could no longer work as a security guard or

police officer(Claimant’s No. 1, p. 9).  The record reflects that

the claimant received injections from Dr. Swicegood(Claimant’s No.

1, p. 16-43; 45-49).  The claimant continued that even with the

injections and medications, she never recovered to the point where

she was as good as she was before(Record, 16).  Dr. Capocelli’s

notes from September 29, 2010, reflect that the claimant did

improve somewhat with injections.  He noted, however, that she was

unable to work and walked with assistance of a device due to

reduced mobility.  Dr. Capocelli noted, in 2010, that the

claimant’s mobility was worse than it had been and warranted

further evaluation especially in the cervical area.  He noted

severe limitations for the claimant(Claimant’s No. 1, p 44).  The

claimant testified that she was never released by Dr. Capocelli to

full duty.  The claimant submitted documentation of continued

disability.  That record confirms that the claimant had undergone

treatment in September of 2010, and was unable to work from

September 29, 2010 through September 29, 2011(Claimant’s No. 1, p.

52).  The claimant added that she was also not released from active

medical treatment(Record, 17).  Dr. Capocelli noted on May 11,

2011, that the claimant had an injury as part of her job.  He noted

that the claimant had fairly severe neck problems since the

incident in 2009.  He stated that he had not, at that time,

identified a need for surgery.  Dr. Capocelli noted that the
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claimant suffered with mild radicular symptoms in the right upper

extremity “probably related to her C5 disk complex that is was

fairly stable on repeat MRI in December of 2010"(Claimant’s No. 1,

p. 53).  Additionally, Dr. Capocelli stated that the claimant was

likely to require ongoing intervention over the years to include

physical therapy, injections, epidural steroids, and possible

surgery(Claimant’s No. 1, p 53).  He continued that the claimant

had chronic degenerative back problems and associated pain in the

back with some radicular symptomology which was exacerbated and

brought about by her injury in 2009.  He added that the claimant

would likely require some ongoing treatment and intervention over

her lifetime.  Dr. Cappocelli, again noted that the claimant could

not continue to do the type of security guard work that she had

done.  He noted that it would be unreasonable for her to return to

such work(Claimant’s No. 1, p 53).  The claimant did not see Dr.

Cappocelli for approximately two years due to his relocation but

was again referred to Dr. Capocelli by Dr. Craft in 2013.  On June

20, 2013, Dr. Capocelli noted that the claimant had been treated

with non operative treatments since 2009, and that she had not

shown any lasting improvement.  Additionally, he stated:

Plan: “At this point, I can say with a reasonable degree
of medical certainty that based on the history and
available records that this patient has had persistent,
progressive pain and stiffness as well as radicular
symptoms that have progressed since 2009 being onset at
the time of an incident that occurred in the St. Edwards
Emergency Room.  I can say this with a reasonable degree
of medical certainty based on the evaluation of the
records that are available to me, including a prior IME.
That IME was done at the Arkansas Occupational Health
Clinic on 11/01/2011.  At this stage, I believe that this
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patient would benefit from further intervention and that
she is not at MMI.  I would recommend cervical and lumbar
myelography with CT scanning followed by probable
diskography of the lower lumbar segments and possibly
consider both cervical and lumbar surgery as she has now
become quite debilitated by the progressive nature of the
symptoms that occurred in 2009 that are persistent and
worsening at this point in regards to potential
impairment.  The potential impairment based on the fact
that we will likely need to perform multiple surgical
interventions in the near future as it follows 8-10% in
the lumbar and the 9-12% region for a total impairment of
17-21% based on the probable interventions planned.  I
certainly give this as a potential figure.  Future
studies and planned interventions may adjust this
accordingly.  At this point, I believe with a reasonable
degree of medical certainty that this patient's syndrome
as such began at the time of the incident in 2009 and I
have in fact had the opportunity to follow her somewhat
ever since that time since my first visit and have seen
her get progressively worse since that time.  At this
point, I believe further intervention is definitely
indicated...”

The claimant confirmed that she was not released by Dr. Cappocelli

on June 20, 2013(Record, 19).  The claimant stated that she had not

worked for anyone since she had seen Dr. Capocelli and not worked

since Dr. Holder took her off work.  She stated that she was not

physically able to work(Record, 18).  The claimant stated that

because of the August 25, 2009-accident, she was unable to do

housework, grocery shop, or take baths(Record, 20).  She continued

that specifically, she had pain in her shoulder, neck, and back.

She stated that her worst problem was her neck(Record, 20).  The

claimant stated that she needed additional medical treatment and

added that she would pursue the treatment and testing recommended

by Dr. Capocelli if approved(Record, 20).  She added that she was

getting worse not better(Record, 20).  The claimant also saw Dr.

Moffett.  Dr. Moffett performed an independent medical examination
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of the claimant on November 1, 2011.  Dr. Moffett opined that he

felt that claimant’s condition was degenerative in nature and that

the problems from her 2009 accident had subsided.  He assigned her

no permanent impairment rating and noted that a Functional Capacity

Evaluation performed on March 8, 2011, was invalid and no work

recommendations could be made(Respondent’s No. 4, p. 24-25)

Despite Dr. Moffett’s opinion, Dr. Capocelli referenced a review of

the independent medical evaluation, in his notes of June 20, 2013,

and stated he still felt that the claimant needed additional

treatment and that the onset of the claimant’s problems was the

accident on August 25, 2009.  Additionally, Dr. Cappocelli, by

deposition testimony, noted that if a patient’s treatment had not

been completed, the results of a Functional Capacity Evaluation

would be variable(Respondent’s No. 3, p. 36).

DISCUSSION

The claimant, in this case, suffered a compensable injury on

August 25, 2009.  Prior to the commencement of the hearing on

January 7, 2014, the parties agreed that the claimant had been

underpaid for TTD.  They additionally agreed that the compensation

rates were $358 for TTD and $268 for PPD (Respondent’s Addendum

“A”; Commission’s No. 1; Record, p.4).  The claimant was initially

paid a TTD rate of $261.  The parties agreed that the claimant is

entitled to be paid the difference between the erroneous TTD rate

of $261 and the correct rate of $358. 
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The Commission has next been asked to address the claimant’s

entitlement to additional medical treatment as recommended by Dr.

Cappocelli.  Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that
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the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id. at p. 466. 

In the instant case, the claimant testified to ongoing medical

issues with her neck and back.  The medical records submitted

reflect her need for ongoing treatment.  Furthermore, Dr. Craft

noted that while the claimant had a pre-existing condition she was

able to work without problems prior to the 2009 accident that

resulted in her admittedly compensable injury.  Additionally, the

medical evidence reflects that the claimant did not improve to the

point where she was released from medical treatment or released to

return to work.  Clearly, Dr. Cappocelli opined that the claimant

needs continued testing and treatment.  His notes reflect this

recommendation, despite Dr. Moffett’s negative treatment of the

claimant’s condition in his independent medical evaluation.
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Although Dr. Cappocelli did not see the claimant for a two-year

period due to his relocation, it is my opinion that his evaluations

and recommendations are more credible.  Dr. Moffett’s opinion is

based on one evaluation of the claimant and not continued

treatment.  Here, as in Georgia-Pacific, the medical treatment that

the claimant is requesting is reasonably necessary for the

treatment of her admittedly compensable injury.  

In G E Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62

Ark. App. 120, 969 S.W.2d 667 (1998), the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary.  Here, we have several physicians’

records and notes to support the claimant’s ongoing need for

treatment. Most notable is Dr. Cappocelli’s note from June 20,

2013.  He stated in those notes, with a reasonable degree of

medical certainty, that the claimant’s condition had gotten

progressively worse and that onset of the symptoms was related to

the incident on August 25, 2009.  Furthermore, Dr. Cappocelli

stated that he believed further intervention was definitely

indicated.  These notes are essential evidence.  The claimant, in

this case, has provided sufficient evidence in the form of

testimony, physicians’ notes, and Dr. Cappocilli’s recommendations

to prove that her request for medical services as recommended by

Dr. Cappocelli are reasonably and necessarily related to the

treatment of her admittedly compensable injury sustained on August

25, 2009. 
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The Commission has also been asked to determine if the

claimant is entitled to temporary total disability from June 20,

2013 until a date yet to be determined.  The claimant, here, has

provided medical evidence of her ongoing neck and back problems.

Additionally, she had provided documentation that she was taken off

work and testified that she was unable to return to work.

Temporary total disability is that period within the healing period

in which the employee suffers a total incapacitation to earn wages,

Ark. State Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d

392 (1981).  The claimant testified that she did not return to work

and that she felt she could not physically perform her former work.

It is clear from the 2013 notes provided by Dr. Cappocelli that the

claimant’s condition had gotten worse.  There is nothing in the

record to indicate that she was ever released to return to work.

In fact, there are several notations that she would not be able to

return to the work she did prior to the 2009 accident.  Clearly,

this claimant has not been released from medical treatment or

released to return to work.  Therefore, I find that the claimant is

entitled to temporary total disability from June 20, 2013 until

such time as she is released to return to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has proven through sufficient

evidence, including the claimant’s testimony

and the documentary evidence in the form of

Dr. Cappocelli’s recommendations for treatment

that she is entitled to additional medical
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treatment.  She has proven that these  medical

services are reasonable and necessary for the

treatment of her admittedly compensable

injury.

2. The claimant had also proven that she is

incapacitated to work and is entitled to TTD

from June 20, 2013 until such a time as she is

released to return to work.

3. The parties agreed that the claimant was

initially underpaid for TTD.  She is

therefore, entitled to be paid the difference

between the $261 TTD rate she was paid and the

correct TTD rate of $358.  The claimant’s

attorney is entitled an attorney’s fee on the

difference between the $261 TTD rate and the

$358 rate for the initial payment of TTD.

Additionally, the claimant’s attorney is

entitled to an attorney’s fee on the award to

the claimant of TTD from June 20, 2013 until

such time as she is released to return to

work.

ORDER

The respondents shall pay for reasonable and necessary medical

services recommended by Dr. Cappocelli related to the claimant’s

admittedly compensable injury of August 25, 2009.  The claimant is

entitled to the difference between the initial TTD rate of $261 and
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the correct rate of $358.  Additionally, the claimant is entitled

to TTD from June 20, 2013, until such time as she is released to

return to work. The claimant’s attorney is entitled to attorneys’

fees for the initial underpayment difference in TTD and for the

award of TTD from June 20, 2013, until such time as the claimant is

released to return to work. 

IT IS SO ORDERED.   

      
                             

                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
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Mr. Eddie Walker, Jr.
Attorney at Law
P.O. Box 998
Fort Smith, AR 72902-0998

Mr. Randy P. Murphy
Attorney at Law
400 West Capitol Avenue, Ste. 2400
Little Rock, AR 72201-3446

RE: Sara Shaw v. St. Edward Mercy Medical Center
WCC No.: F910740

Counselors:

Enclosed you will find a copy of the Opinion rendered on
today’s date in above referenced case along with instructions and
information for an appeals process.

Sincerely,

Amy Grimes
Administrative Law Judge
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