
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G207033

WILLIAM SHAMPINE CLAIMANT

MOUNT MAGAZINE STATE PARK RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIV RESPONDENT
CARRIER

OPINION FILED JUNE 3, 2014

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by JERED MEDLOCK, Attorney, Fort Smith,
Arkansas.

Respondents represented by ROBERT MONTGOMERY, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On March 6, 2014, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on January 8, 2014, and a pre-hearing order was filed on

January 13, 2014.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his right

shoulder.
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4. The respondents have accepted a 5 percent impairment rating

to the body as a whole. 

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to an anatomical

impairment rating to the body as a whole above the 5 percent which

has already been accepted by the respondents.

2. Whether the claimant is entitled to wage loss disability.

3. Whether the claimant’s attorney is entitled to attorney’s

fees.

Claimant’s contentions are:

“The claimant contends that he is entitled to
a permanent partial disability rating and wage
loss above the anatomical impairment rating as
well as appropriate attorney fees.”

Respondents’ contentions are:

“The Respondents are currently paying PPD
benefits for a 5% impairment rating to the
Body as a Whole.  The Respondents contend that
all appropriate benefits owed to claimant as a
result of his compensable injury have been
paid to date.

The Respondents have paid all related medical
expenses for this claim presented to date.
The Respondents contend that no benefits to
this claim have been controverted and that no
attorney’s fees are owed to claimant’s
attorney.”

The claimant, in this matter, is a thirty-six-year-old male

who was employed by the respondent as a driver and general laborer.

It is undisputed that the claimant sustained a compensable injury

to his right shoulder as the result of a fall.  The claimant

underwent surgical intervention as a result of his compensable
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right shoulder injury at Physician’s Specialty Hospital in

Fayetteville, Arkansas.  The claimant underwent that surgical

intervention on January 31, 2013, and it was performed by Dr.

Wesley Cox.  Following is the postoperative diagnosis and the

procedures that were performed which are indicated on the operative

report found at Claimant’s Exhibit No. 1, Pages 1 and 2:

“POSTOPERATIVE DIAGNOSES
1. Right shoulder traumatic dislocation.
2. Right shoulder anterior labral tear.
3. Right shoulder superimposed long thoracic 
   nerve palsy with scapular winging.
4. Partial thickness intra articular         
   subscapularis tear.

PROCEDURE
1. Right arthroscopic anterior labral repair.
2. Limited glenohumeral debridement.”

At the request of Dr. Cox, the claimant underwent a functional

capacity evaluation that was performed at Lee Physical Therapy P.A.

by John Lee, PT, CWCE on October 17, 2013.  The summary report of

the functional capacity evaluation indicates that as to physical

effort findings the claimant suggests “the presence of near full

levels of physical effort on Mr. Shampine’s behalf.”  In the

reliability of pain and disability report’s findings section it

states, “Overall test findings, in combination with clinical

observations, suggests the presence of fully reliable reports of

pain and disability.”  Following is the summary of findings and

physical tolerances that were described in the claimant’s FCE

report:

“Summary of Findings

Mr. Shampine demonstrates several abilities
despite his limited ROM and strength of the
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right upper extremity.  Mr. Shampine
demonstrates winging of the right scapula and
impaired strength of the scapular stabilizers
which impairs his ability to fully use the
right shoulder.  He demonstrates good ability
to perform handling and dexterity tasks below
chest height, good ability to perform low-
level work requiring stooping and bending, as
well as the ability to perform repetitive
horizontal reaching tasks at waist height.
Additionally, he demonstrates the ability to
perform light lifting tasks below shoulder
height.  Specifics can be found in the
Physical Demand work chart above.

Physical Tolerances

Mr. Shampine is able to perform the work
tolerances outlined on the Job Demands
worksheet above.

Mr. Shampine is best suited to the Medium
category of the Physical Demands
Characteristics of work chart providing that
the work is performed below shoulder height.
Due to ROM restrictions of the right upper
extremity, no work above 72" should be
performed with the right upper extremity.”

The FCE report also indicates an impairment rating.  That

portion of the FCE report is found on Pages 4 and 5 of Respondents’

Exhibit No. 1.  The report indicates that the claimant’s final

whole person impairment is 12 percent.

The claimant was again seen by Dr. Cox on October 30, 2013.

In the plan portion of that medical record, more specifically in

the comments section, Dr. Cox states, “William is here to go over

functional capacity evaluation and impairment rating.  I have gone

over these results with him.  It has been determined there is a 12%

whole person impairment with 12% upper extremity impairment.  For

all intents and purposes the shoulder is as good as it will be.
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Although improvements may occur over time, I feel William is at

maximum medical improvement at this time.”

The claimant has asked the Commission to determine if he is

entitled to an anatomical impairment rating to the person as a

whole above 5 percent which has been accepted by the respondents.

The impairment rating that is found and explained in the FCE

performed by John Lee PT CWCE does express a whole person

impairment of 12 percent.  I have reviewed both the FCE report and

the AMA Guides to the Evaluation of Permanent Impairment, Forth

Edition, and I agree that the claimant is entitled to a 12 percent

whole person impairment.  I note that Dr. Cox is also in apparent

agreement with the 12 percent whole person impairment.  I

acknowledge that, in part, subjective testing was used to determine

the 12 percent whole person impairment as noted in the FCE report.

However, there are objective findings that support this impairment

rating specifically found in Dr. Cox’s operative report dated

January 31, 2013.  The postoperative diagnosis of right shoulder

traumatic dislocation, right shoulder anterior labral tear, right

shoulder superimposed long thoracic nerve palsy with scapular

winging, and partial thickness intra articular subscapularis tear

are noted in that operative report.  Those diagnoses are supported

by the operative note written by Dr. Cox as he described his

actions during the surgical intervention.  Clearly, the derangement

described in Dr. Cox’s operative note is an objective medical

finding which I believe supports the impairment rating described in

both the claimant’s FCE report and agreed upon by Dr. Cox.
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I cite Wayne Smith Trucking, Inc. and Arkansas Trucking

Association v. Danny McWilliams, 211 Ark. App. 414.  In that case,

the Arkansas Court of Appeals made it clear that there is no

requirement that medical testimony be based solely or expressly on

objective findings, only that the medical evidence of the injury

and impairment be supported by objective findings.  In that case

the Court relied on a scar present on the claimant’s head as

supportive objective findings for the claimant’s impairment rating.

Here, I believe the impairment rating noted in the FCE and agreed

upon by Dr. Cox is supported by objective medical findings in the

form of the operative report of Dr. Cox that was generated after he

performed surgical intervention on the claimant’s right shoulder on

January 31, 2013.

The claimant has also asked the Commission to consider his

entitlement to wage loss disability.  In doing so, we will consider

factors including the claimant’s age, education, work history,

physical limitations, and willingness to work.  The claimant is

thirty-six-years-old and graduated from high school.  The claimant

testified that he lacked college education; however, he did go to

a votech school while attending high school in an agricultural

mechanic’s program.  The claimant attended high school in Dover

Valley, New York, and moved to Arkansas when he was thirty years of

age.

The claimant testified that for a period of time he lived in

Florida and worked as a Florida Road Ranger on Interstate 75.  The

claimant testified that his job was almost like that of Triple A in
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which someone has difficulties along the road, Road Rangers assist

them.  This could include things like changing tires.  The claimant

did that for a period of three years.  The claimant also worked for

Maytag delivering and installing appliances such as washing

machines and dishwashers which required much lifting.  The claimant

testified that he also worked in collections or account managing

for a Rent A Center in Florida which required him to collect on

accounts and reposes furniture.

As to the claimant’s physical limitations, those are described

in the FCE performed on the claimant specifically on Pages 3 and 4

of Respondents’ Exhibit No. 1 in a chart entitled Demonstrated

Functional Tolerance.  The physical tolerance portion of that FCE

report, in part, states as follows:

“Mr. Shampine is best suited to the Medium
category of the Physical Demands
Characteristics of work chart providing that
the work is performed below shoulder height.
Due to ROM restrictions of the right upper
extremity, no work above 72" should be
performed with the right upper extremity.”

The claimant clearly has physical limitations due to his

compensable injury.  Given that his work history has been primarily

made up of manual labor type jobs, the pool of jobs that are now

available to the claimant given his physical limitations caused by

his compensable right shoulder injury is much smaller.

The claimant testified that he has done some work driving for

an individual that cuts trees.  However, it is the claimant’s

credible testimony that that work was very limited in its

availability.
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After review of the medical records including the claimant’s

FCE and after consideration of factors including the claimant’s

age, education, work history, physical limitations, and his

willingness to work, I find that the claimant has proven by a

preponderance of the evidence that he is entitled to wage loss

disability.  The claimant is entitled to wage loss disability in an

amount that would be equal to 18 percent whole person impairment.

This amount is above and beyond the 12 percent impairment rating

that I have previously determined.

The claimant’s attorney is entitled to an attorney’s fee

relating to the anatomical impairment rating; however, he is only

entitled to a fee on 7 percent impairment as the respondents have

previously accepted 5 percent whole person impairment for a total

of 12 percent which is the claimant’s total anatomical impairment.

The claimant’s attorney is also entitled to an appropriate

attorney’s fee regarding the wage loss disability awarded.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 8, 2014, and contained in
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a pre-hearing order filed January 13, 2014, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that he is entitled to a total anatomical impairment rating of 12

percent to the person as a whole.

3. The claimant has proven by a preponderance of the evidence

that he is entitled to wage loss disability in an amount that would

be equal to 18 percent in whole person impairment.  This amount is

above and beyond the claimant’s 12 percent total anatomical

impairment rating. 

4. The claimant has proven by a preponderance of the evidence

that he is entitled to an attorney’s fee in this matter that is

commensurate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.  However, I note that the claimant’s

attorney is only entitled to an attorney’s fee on 7 percent of the

anatomical impairment award as 5 percent had previously been agreed

to by the respondents which makes a total anatomical impairment of

12 percent in this matter.

ORDER

The respondents shall pay the claimant an additional 7 percent

to the person as a whole an anatomical impairment over and above

the 5 percent to the person as a whole in anatomical impairment

agreed to by the respondents, which makes the claimant’s total

anatomical impairment rate 12 percent to the person as a whole.

The respondents shall pay the claimant’s wage loss disability

in an amount that would be equal to an 18 percent impairment to the
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person as a whole.  This amount is above and beyond any

consideration of the 12 percent to the person as a whole total

anatomical impairment rating.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits pursuant to Ark.

Code Ann. §11-9-715.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


