
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G200160

MARSHA RICHARDSON SAMUELSON CLAIMANT

ARVEST BANK RESPONDENT

THE HARTFORD RESPONDENT
CARRIER
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Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On April 22, 2014, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on January 16, 2014, and an amended pre-hearing order was

filed on April 22, 2014.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3. Claimant suffered a compensable neck injury on December 6,

2011.

By agreement of the parties the issues to litigate are limited

to the following:

1. Appropriate compensation rates.

2. Whether claimant’s cognitive impairment is the result of

her compensable neck injury.

3. Whether the claimant is entitled to medical treatment for

her cognitive impairment.

3. Whether the claimant is entitled to temporary total

disability from January 25, 2012, to a date to be determined.

4. Whether the claimant’s attorney is entitled to an

attorney’s fee.

Claimant’s contentions are:

“On December 6, 2011, Claimant was grabbed and
shaken by a co-employee and it injured her
neck, upper back and left arm, reserving all
other issues.”

Respondents’ contentions are:

“The respondents contend, based on the present
medical evidence, that the claimant is not
entitled to any additional TTD benefits.  The
respondents contend that work was made
available within the claimant’s restrictions
and that the claimant returned to work after
she was released from the treating physician
and continued to work until she voluntarily
left her position.  The respondents contend
that the claimant’s healing period ended on
March 20, 2012 and, based on the present
medial evidence, has sustained no permanent
anatomical impairment arising out of the
compensable injury.  The respondents contend
that the claimant is not entitled to any
treatment for any cognitive dysfunction.
There is not objective medical finding as to
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any organic brain injury.  The respondents
contend that the neuropsychological testing is
subjective and therefore does not constitute a
compensable injury.  Finally, the respondents
contend that any alleged cognitive deficits do
not arise out of the compensable injury.”

The claimant in this matter is a 49-year-old female who was

employed by the respondent as a loan operation specialist II, when

she suffered a compensable neck injury on December the 6th, 2011.

The claimant underwent surgical intervention performed by Dr.

Gannon Randolph of Ozark Orthopaedics in the form of a fusion of

her cervical spine at C5-6 and C6-7 on June 20, 2011.  This

surgical intervention was not due to any work-related injury.  The

admittedly compensable neck injury arose on December the 6th of 2011

when a “co-worker came up behind me and grabbed me around my neck

and shook me.”  

The claimant testified that prior to the shaking incident she

was recovering well from her surgical intervention.  A medical

record from her family physician, Dr. David Garrett, dated October

18, 2011, also states that the claimant “is doing quite well”.

However, after the claimant suffered the admittedly compensable

neck injury on December 6 of 2011 she again started to have

increased difficulties with her neck.  Medical records show that

the claimant was treating with both her family physician, Dr.

Garrett, and her authorized treating physician, Dr. Randolph, who

is an orthopaedic surgeon.  

Following the shaking incident the claimant was provided with

physical therapy at the recommendation of Dr. Randolph’s PAc, Julie

Slavik.  The claimant was also removed from work for a period of
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time.  On February 29 of 2012 the claimant was again seen by Dr.

Randolph’s PAC, Julie Slavik, at Ozark Orthopaedics.  The medical

record from that visit indicates that the claimant was doing better

with physical therapy, but continues with headaches and left arm

symptoms.  The Plan portion of that medical record states: “She had

a previous CT scan right after the injury just to evaluate her

fusion.  I think at this time she wants a cervical MRI just to make

sure that she did not have some type of a disc herniation causing

the radicular symptoms down her arm.  We will obtain that and see

her back following this.”

On March 13, 2012, the claimant underwent an MRI of the

cervical spine without and with contrasts at Ozark Orthopaedics.

The diagnostic report of that MRI which was signed by Dr. Kevin

Pope is found at Claimant’s Exhibit 1, Pgs. 23 and 24, with an

addendum found at Page 25.  The Impression section of the original

report states: “(1) Evidence of anterior cervical fusion at C5-C6

with normal alignment, no spinal stenosis or foraminal narrowing

and no abnormal enhancements. (2) Otherwise unremarkable MR

examination of the cervical spine.  No evidence of significant bony

lesion, paraspinous soft tissue abnormality, intradural abnormality

or cord disease.”  The Impression section of the addendum states:

“Upon further review, it appears the patient has had an anterior

cervical fusion at C5-C6 as well as C6-C7.”  That addendum was also

signed by Dr. Kevin Pope.
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On March 20 of 2012 the claimant was again seen by Dr.

Randolph’s PAC, Julie Slavik.  The following is a portion of the

medical record from that visit.

“RADIOLOGY: MRI from March 13, at Ozark
    Orthopaedics is reviewed by myself and
    Dr. Randolph.  She has cervical hardware
    in appropriate placement at C5,6 and 7
    With anterior plate.  There is no evidence
    Of disc bulge or herniation at the levels
    above or below.  No evidence of any nerve
    root impingement.  Air is noted on the

              report, but lacking the comment on any
              surgery at C6-7.  The radiologist is
               contacted for correction.

IMPRESSION:  
1.  C5-6 and 6-7 fusion, June, 2011 -
Stable and healing well.
2.  December, 2011, whiplash type injury.

PLAN:
1.  Work note as written for Marsha.  At
this point she really has no work related
restrictions.  I would advise her not to do
too much lifting overhead that is greater
than 15 pounds and she states she never
does that at work.  She may need occasional
physical therapy here forward and I did 
give her a work note regarding that.
2.  We will plan to see her back in June
Of this year for her normal follow-up
Post surgery for x-rays.  Otherwise, we
Will see her back on an as needed basis
regarding her neck pain from this injury.”

The claimant went back to her family physician, Dr. Garrett,

on April 18, 2012.  The medical record from that visit is found at

Claimant’s Exhibit 1, Pgs. 29-33.  Dr. Garrett’s chart notes differ

in opinion from Dr. Randolph’s release back to work in that Dr.

Garrett states in part:

“The last time she did an MRI, which
 we do not have the reports, but it
 was reported that her MRI shows good
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 healing of her cervical fusion. They
 feel like this is mostly muscles and
 they have discontinued physical therapy.
 She comes in to me and states that she is
 not well. She is not able to do a full
 week’s worth of work, and if she does a
 full week of work she ends up having to
 take pain medicines at night or on the 
 weekends.  She is just concerned about
 this.  She does have a lawyer that is
 helping her with this workmens’ comp
 case.  She says the area of discomfort
 really is in the left upper neck region,
 right around the hair of the face of the
 skull.”

The Plan portion of Dr. Garrett’s chart note states in part:

“I would like to refer her to this
 new physical therapy department that
 is coming up from the University
 of Arkansas Medical Science Center.
 They use lots of machines and it is
 more computerized.  I just feel like
 she needs to continue physical therapy
 Until she is back to work and is symptom-
 free, and able to put a full 40 hours of
 Work week, and then also take care of the
 household on the weekends. I am a little
 bit unsure that not seeing her over 6
 months time is the correct way of doing
 that, but that is not my business.  I will
 write a letter to Dr. Randolph’s office
 stating that I would like to consider
 physical therapy and if he does not agree
 to this physical therapy, then if he can
 continue the physical therapy at his 
 office.  I told her to continue all of
 her medications in the meantime.”

On April 19 of 2012 the claimant again resumed physical therapy at

the recommendation of Dr. Garrett.

On June 6 of 2012 the claimant is again seen by Dr. Garrett.

The chart note states: “She has made some improvement with the

physical therapy for two months with the one in Tontitown with this

new computerized system and needs to go back for some more.”  In
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the Plan portion of his chart note Dr. Garrett states in part:

“Physical therapy needs to be continued for at least 1 year until

she is back in the pain free state.”  “... She needs to go home

when she has pain and help and do minimal activities.  She does

tell me that her daughter got married and she had a wedding planner

and she did nothing except to be the mother of the bride and so she

is following what she should be doing.”

There appears to be a gap in the medical records submitted in

this matter with regard to injections the claimant was receiving in

her cervical spine.  I find no such medical records in evidence.

However, the claimant gave testimony that she received cervical

injections and medical records after the time period of those

injections make note that the injections had occurred, including a

record from Dr. Randolph’s PAC, Julie Slavik, dated July 24, 2012

and found at Claimant’s Exhibit 1, Page 55.  The following is a

portion of the claimant’s direct examination testimony regarding

the cervical injections she received and the effects she alleges

that her final cervical injection caused:

“Q    Now, after the shaking incident, did you
 go back to the doctor?

 A    Yes.

 Q    Okay.  And did you have some additional
 treatment?

 A    Yes.  I had -- I had had trouble with a
 -- with the pain issues, so they were going 
 to go and do an injection to relieve that, to
 try and relieve that.

 Q    Okay.  And who did the injections?
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 A    He is with Mercy.  I don't remember his
 name.

 Q    Okay.  And did you have a problem with 
one of the injections?

 A    Yes.

 Q    Okay.  It looks likes on June 20, 2012,
 might have been the date of your injection. 
 What happened after that?

 A    They had given more than one injection 
 and on the last one I passed out.  And they   
 -- I don't know what happened -- I mean, I
 don't know.  It was like I had tunnel
 vision and complete -- like woke up
 just complete drenched in sweat.  I had
 driven there and I had to call someone to
 come pick me up.  I called the next day and 
 told them that I was having difficulties
 and   I couldn't -- my balance was off;
 that had never happened before, no type of
 reaction to those injections before.  And
 they told me I needed to go see my family
 doctor; that something definitely wasn't
 right.  Then I went and saw my doctor, family
 doctor for that, they -- he thought I had had
 a stroke --

 MR. NEBBEN:  Judge, I object to any
statements that a doctor or health care
provider thought as being hearsay and
inadmissible.

   THE COURT:  Ma'am, you are welcome to tell
us what you experienced or what you saw,
but you can't tell us what a doctor told
you, okay?  Ms. Brooks.

      Q    [BY MS. BROOKS]:  Who was your family doctor?

 A    David Garrett.

 Q     And did Dr. Garrett send you by   
ambulance to the hospital when you saw him?

 A    Yes.

 Q    And when you got to the hospital, I    
 don't want to know what they told you, but  
 what did they do for you?
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 A    They -- I don't remember what all they 
 did.

 Q   Okay.  Were you referred to another     
 doctor, to a neurologist?

 A    Yes.

 Q    Who referred you to the neurologist?

 A    David Garrett.

 Q    And do you remember that doctor's name?

 A    Al-Khatib.

 Q    And how many times did you see Dr.     
 Al-Khatib?

 A    I think three.  I am not positive.

 Q    And did you try to return to Dr.       
 Al-Khatib?

 A    Yes.

 Q    And what happened?

 A    Because I couldn't pay cash upfront for
 that, I wasn't able to go back to him.

 Q    Had Dr. Al-Khatib referred you to some 
 testing someplace?

 A    Yes, to MindWorks in Fayetteville.

 Q    And did you go to MindWorks for some   
testing?

 A    Yes.

 Q    Is that Dr. Stephens?

 A    Yes.

 Q   What were your symptoms like as the days
 passed? While you were seeing Dr. Al-Khatib and
 While you were seeing Mindworks, what were your
 symptoms at that point?
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 A    It was like I couldn't think straight. 
 I had difficulty processing things and that 
 was not normal for me.  It is like I couldn't
 think clearly.  The headaches were bad.

 Q    Had you ever had problems thinking     
 before this injection?

 A    No.

 Q    It looks like in Dr. Stephens' records 
           that she referenced some head injuries.  Had   

      you had a car accident in the past?

 A    I was in a car accident in I think it  
 was '01.

 Q    2001?

 A    Yes.

 Q    And did you have an injury?

 A    Yes.  I had a concussion and I had to  
 have jaw surgery, also.

 Q    Did you recover from that?

 A    Yes.

 Q    Did you go back to work?

 A    Yes.

 Q    Where did you return to work?

 A    At Arvest.

 Q    Okay.  And when you returned to work,  
 did you have any problems thinking?

 A    No.

 Q    Were you able to do your work?

 A    Yes.

 Q    After this injection in June of 2012,  
 did you return to work at Arvest?

 A    No.
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 Q    And why did you not return?

 A    I was on leave.  I was -- I had to have
 FMLA and I couldn't -- I couldn't function  
 like I did before.”

The central issue in this matter is whether the claimant’s

cognitive impairment is the result of her compensable neck injury

in that the claimant alleges that she currently has cognitive

impairment due to the injection that was performed on her at which

time the claimant passed out. Medical records indicate that the

claimant was seen by Dr. Garrett’s FNP, Kelly Pruitt, on June 22,

2012.  That medical record is found at Claimant’s Exhibit 1, Page

41, and in part states: 

“Samuelson, a 47 y.o. female is here
today for nausea, dizziness, and diffi-
culty concentrating since Wed. Pt states
that she had an injection in her neck on
Wed for a neck pain.  Pt states that she
had a vagal reaction after the injection.
Pt had to call her friend to come and get
her due to dizziness after the injection.
She states that after the injection she
Was having chest pain and chest pain
yesterday at lunch but it comes and goes.”

The medical record indicates that the claimant was given an

EKG and that was reviewed with Dr. Garrett and the claimant was

then taken by ambulance to the Mercy ER during the visit.  I note

that no Mercy emergency room records were placed in the medical

record regarding her visit to the Mercy ER via ambulance from Dr.

Garrett’s office during that visit.  

The claimant was referred to Dr. Ahmad Al-Khatib of Benton

Neuro Care, Incorporated on June 29, 2012 at the referral of Dr.

Garrett.  The medical record found at Claimant’s Exhibit 1, Page 47
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indicates the reason for the consultation is “memory difficulties,

headache, neck pain.”  The Plan portion of that medical record

indicates Dr. Al-Khatib intends to perform several tests on the

claimant in order to further evaluate her symptoms.  He does state

in part of the Impression portion: “Her presentation is highly

suggestive of post-concussion syndrome, chronic neck pain with

possible cervical radiculopathy, chronic headaches with post-

concussive, cervicogenic and migrainous features.  In addition, we

need to evaluate for the possibility of epileptiform activities.”

On July 2 of 2012 the claimant underwent testing in the form

of a routine EEG study performed by Dr. Al-Khatib.  The medical

record of that EEG study is found at Claimant’s Exhibit 1, pgs. 50

and 51, and is entitled Electroencephalography Report.  The

clinical interpretation of that report states: “This is a normal

EEG study.  There is no definite electrophysiologic evidence of

abnormal focal slowing or epileptiform activities throughout the

study.”

The claimant was again seen by Dr. Randolph’s PAC, Julie

Slavik, on July 24, 2012.  At that time the medical record

indicates that the claimant is now one year out from her original

cervical fusion and states: “She did go back to see Dr. Ronck for

some neck injections. Apparently, she has passed out after one of

them and had a bunch of testing done and has been seeing Al-Khatib

and there is a question as to whether or not she maybe had a small

stroke.  The medical record acknowledges that the claimant
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continues to have neck pain and headaches.  The Impression section

states: 

“1.  Stable one year post C5-6 and 6-7
 fusion.

                2.  Continued neck pain after work
 related injury.”

The Plan portion states in part: “I have discussed with Marsha

that I really do not have any other significant suggestions to help

with this neck pain.  We could possibly try some different

injections again if she is interested in going back that route.

The other thing that I would maybe try would be acupuncture.”

At Claimant’s Exhibit 1, Pgs. 56-63, a medical document is

found from Mind Works.  The document is entitled Neuropsychological

and Quantative EEG Evaluation.  That document is signed by Anne

Ward Stephens, Ph.D, Clinical Neuropsychologist.  It appears that

an interview of the claimant was done on July 16, 2012, and

neuropsychological testing was done on August 1, 2012 and August 3,

2012, along with a Quantative EEG on August 3, 2012 and feedback

was received on September 11, 2012.  The claimant was referred for

this testing by Dr. Al-Khatib.  The Diagnosis and Recommendation

section of that document states:

“Diagnosis:  
 1.  Cognitive disorder due to head
 trauma (294.8)
 2.  Adjustment disorder with depressed
 and anxious mood (309.28)

 Recommendations:
 1.  Based on the results of this evalu-
 ation, it is suggested that Ms. Samuelson
 continue With psychological treatment.
 Supportive psychotherapy will be profit-
 able assisting the depression and life
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 stressors described.  Additionally, 
 neuro feedback will assist with the
 cognitive and emotional issues described
 herein.

                2.  Continued neurological follow-up is
 recommended as well.”

Medical records also indicate that the claimant had additional

medical treatment regarding her head or brain, including a CT of

the head with contrast performed on February 26, 2013, which showed

“no acute intracranial process.”  The claimant also underwent an

MRI of the brain without contrast on May 26 of 2013.  The

Impression section from that testing stated: “Negative non-contrast

MRI examination of the brain.”

Again, the central question in this matter is whether the

claimant’s cognitive impairment is a result of her compensable neck

injury.  I had the opportunity to witness the claimant testify

before this Commission.  After seeing her testimony in person I

truly believe that the claimant does have cognitive impairment.  It

was evident in the way she spoke in that her cadence and speech

pattern seemed altered and at times confused.  However, it is the

claimant’s burden to prove that her cognitive impairment is a

compensable consequence of her neck injury.  Here, the claimant is

unable to do so.

Certainly the claimant associates her cognitive impairment

with the cervical injections she received that allegedly caused her

to lose consciousness.  It appears from the medical reports,

specifically that of Dr. Anne Ward Stephens who is a clinical

neuropsychologist, that her cognitive disorder is due to head

trauma.  There is no evidence that any head trauma is related to
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the shaking incident the claimant suffered on December 6, 2011.

The claimant did provide testimony that she was involved in a car

accident in 2001 which may have involved a hairline fracture of the

claimant’s skull.  It is the claimant’s burden to prove that her

cognitive impairment is a compensable consequence of her admittedly

compensable injury.  Here, again, the claimant is unable to do so

in that medical records fail to support the claimant’s position.

The claimant has also asked the Commission to consider her

entitlement for medical treatment for her cognitive impairment.

The claimant has failed to prove her entitlement to that medical

treatment as well in that she has failed to prove her cognitive

impairment is a compensable consequence of her admittedly

compensable injury.  The claimant has also failed to prove her

entitlement to temporary total disability from January 25, 2012 to

a date yet to be determined.  I note that I believe the date of

January 25, 2012 was erroneously provided to the Commission in that

medical reports and the testimony of the claimant support the

position that she was working up until the cervical injection that

she relates to her cognitive impairment which occurred sometime in

late June of 2012.  However, the claimant had been released to

return to work by her authorized treating physician, Dr. Randolph,

as it relates to her neck some time prior to that injection.  I

note that Dr. Garrett, the claimant’s family physician, has

indicated the need for the claimant to be off work for some portion

or some periods of time although I give his opinion less weight

than Dr. Randolph’s, as to work restrictions.  Dr. Randolph is a
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specialist in orthopaedics and was the physician that performed the

surgical intervention and the bulk of medical treatment regarding

her cervical spine.  Dr. Garrett did offer some treatment to the

claimant, but even in his own medical notes appeared to defer to

Dr. Randolph’s recommendations.

From a review of the record as a whole, to include

medical reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on January 16, 2014, and contained in

an amended pre-hearing order filed April 22, 2014, are hereby

accepted as fact.

2.  The claimant is entitled to weekly wages rates in the

amount of $368 for temporary total disability and $276 for

permanent partial disability.

3.  That the claimant has failed to prove by a preponderance

of the evidence that her cognitive impairment is a compensable

consequence of her admittedly compensable neck or cervical spine

injury. 

4.  That the claimant has failed to prove by a preponderance

of the evidence that she is entitled to medical treatment for her

cognitive impairment.
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5.  That the claimant has failed to prove by a preponderance

of the evidence that she is entitled to temporary total disability

benefits from January 25, 2012 to a date yet to be determined.

6.   That the claimant has failed to prove by a preponderance

of the evidence that her attorney is entitled to a fee in this

matter.

ORDER

Pursuant to the above findings of fact and conclusions of law,

I have no alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


