
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F902389 & F905503

STACY STRICKLAND, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER CO., 

SELF-INSURED EMPLOYER RESPONDENT

CENTRAL ADJUSTMENT CO., INC.,

THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION FILED JULY 2, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE GREGORY R. GILES, Attorney
at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 7, 2014, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted on January 9,

2014, and a Prehearing Order was filed on January 13, 2014.  A copy of the

Prehearing Order was marked as Commission Exhibit 1, and made a part of

the record herein without objection, subject to any modifications made at the

full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including April 25, 2008, and March 3, 2009,
when the claimant sustained compensable back injuries.

3) Claim Number F905503 was previously joined in this case;
however, the parties now agree that Claim F905503 can be
dropped and closed.  (T. p. 4, lines 3-10)

4) Claimant’s compensation rates are $522.00 per week for
temporary total disability benefits and $392.00 per week for
permanent partial disability benefits.

5) The claimant reached maximum medical improvement on
August 29, 2012, and has been assigned an 11% anatomical
impairment rating which has been accepted and paid by the
respondents.

6) The ALJ Opinion filed July 27, 2010, and the Full Commission
Opinion filed December 22, 2010, which was affirmed by the
Court of Appeals are res judicata and the law of the case.

The only issues presented at the full hearing for determination are

whether the claimant is entitled to wage loss disability benefits and attorney’s

fees.

At the full hearing the claimant contended entitlement to wage loss

disability benefits in excess of the 11% anatomical impairment rating.

Claimant also contended respondents should be ordered to pay attorney’s

fees as provided by law.

Respondents contended at the full hearing that the claimant is not

entitled to an award of wage loss disability benefits and the claimant is not

entitled to an award of attorney’s fees.  Respondents reserve the right to claim
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entitlement to credit available under the Act for payment of unemployment and

other benefits such as short term disability and long term disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) I find the claimant suffered a 14% wage loss disability, over and
above her 11% permanent impairment.  

4) Claimant’s attorney is entitled to controverted attorney’s fees on
the indemnity benefits awarded herein.

DISCUSSION

The claimant, age 36, began working for Cooper Tire in 1999 in

“building maintenance.”  (T. p. 14, line 25)  The claimant testified she worked

in the building maintenance department for approximately five years at the

rate of $15.00 per hour.  After her five year stint working in building

maintenance, the claimant changed positions at Cooper Tire to a “first stage
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tire builder.”  (T. p. 15, line 11)  Claimant testified she generally earned

approximately $17.00 per hour as a tire builder while employed at Cooper

Tire.  The claimant was found to have sustained a compensable back injury

by gradual onset in an ALJ Opinion filed July 27, 2010, which was affirmed by

the Full Commission and the Arkansas Court of Appeals.

As a result of her compensable back injury, the claimant underwent

surgery on March 24, 2009.  As a result of the claimant’s compensable back

injury and surgery, the claimant sustained an 11% whole body anatomical

impairment which was stipulated to by the parties and which has been paid

by the respondents.  Following her back surgery in March of 2009, the

claimant returned to work at Cooper Tire on light duty.  The claimant testified

she was ultimately terminated by Cooper Tire while on light duty due to

attendance.  The claimant testified her attendance problems were as a result

of her going to doctor’s visits while her claim was in the appeal process.  The

claimant testified she missed work prior to her termination for physical

therapy, epidural injections, and other doctor visits.  Ultimately, Dr. Shahim

found the claimant at maximum medical improvement on August 29, 2012.

The claimant testified she continues to treat with Dr. Shahim for pain

management in the form of facet blocks.  The claimant testified Dr. Shahim

also gives her medication for her pain management which causes her to be
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very drowsy.  The claimant testified Dr. Shahim gave her the following

permanent restrictions:  

Q As you understand it, what are those restrictions?

A No lifting over twenty pounds repetitively, no bending,
twisting, stooping.  That’s the most that I can remember.

Q All right.  Who assigned you those limitations?

A Dr. Shahim.

(T. p. 26, lines 5-12)

The claimant underwent a functional capacity evaluation on

September 24, 2012, in which she “exhibited many inconsistencies which

invalidated hier [sic] entire evaluation.”  (Cl. Ex. 1, p. 105)  Due to the

claimant’s failure to produce sufficient objective data, her functional capacity

evaluation was found to be unreliable.  The functional capacity evaluator did

state, “Ms. Strickland demonstrated the ability to perform work in at least the

LIGHT classification of work.”  (Cl. Ex. 1, p. 105)  The claimant testified she

has attempted to return to work following her release from Dr. Shahim with

restrictions.  Claimant testified she did find work at a bakery but was unable

to perform the tasks.  Claimant testified at the full hearing that she now works

Harte Hanks.  The claimant testified Harte Hanks is a call center where she

takes phone calls and makes phone calls to customers.  Her job description

with Harte Hanks is described as a “teleservice agent.”  (T. p. 31, line 19)
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Claimant testified she earns $8.50 per hour with Harte Hanks.  Claimant

testified her job is a sitting type job where she works at a computer and

handles phone calls.  Claimant testified her job at Harte Hanks allows her to

have the ability to sit or stand as needed within the framework of her job.  The

claimant testified that even performing her job at Harte Hanks still causes her

back to hurt.  Claimant testified she has continued to look for other jobs if she

can find one that makes more money; however, the claimant testified she’s

had no luck in her efforts to find a different job within her restrictions for more

money.

Claimant contends entitlement to wage loss disability benefits in excess

of her 11% whole body anatomical impairment rating.  Claimant contended at

the full hearing that she makes exactly half at Harte Hanks compared to what

she was making at Cooper Tire and feels entitlement to at least 50% wage

loss.  Respondents contend claimant is not entitled to any wage loss disability

benefits.  

ADJUDICATION

The claimant asserts she is entitled to wage loss disability as a result

of her compensable back injury.  The wage loss factor is the extent to which

a compensable injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land & Development, 84 Ark. App. 399, 141 S.W.3d
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916 (2004).  When considering claims for permanent partial disability benefits

in excess of the claimant’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the percentage of

permanent physical impairment, such factors as the employee’s age,

education, work experience, and other matters reasonably expected to affect

her future earning capacity.  Ark. Code Ann. § 11-9-522(b)(i).  In considering

factors that may affect an employee’s future earning capacity, the appellate

court considers the claimant’s motivation to return to work since a lack of

interest or negative attitude impedes an assessment of the claimant’s loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769

(2000).  An injured worker must prove by a preponderance of the evidence

that she is entitled to an award for a permanent partial disability benefits.

Permanent benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).  

The claimant is 36 years old and is a high school graduate.  The

majority of the claimant’s work history was her ten years with Cooper Tire;

however, the claimant testified she did briefly work for Wal-Mart, McDonald’s,

and Whataburger.  The claimant testified her hourly rate of pay at all three of

those jobs before Cooper Tire was minimum wage.  The claimant testified she



STACY STRICKLAND

F902389 & F905503

-8-

had no special training or certifications after she graduated high school.  It is

undisputed the claimant has sustained an 11% anatomical whole body

impairment as a result of her compensable injury with Cooper Tire. 

The evidence now before the Commission, shows the claimant has

motivation to return to work.  She has applied for multiple jobs since her

release from Dr. Shahim with restrictions.  She attempted to work at a bakery

but credibly testified she could not perform the duties due to her permanent

impairment.  After leaving the bakery, the claimant continued to apply for other

jobs and found a job within her restrictions at a call center, for which she still

works.  The claimant makes exactly one-half per hour in wages for Harte

Hanks compared to that at which she made at Cooper Tire.  Respondents

argue the claimant is a bright young lady who has the potential to earn more

than the $8.50 per hour she is currently making.  However, the claimant

credibly testified respondents have not offered her a job within her restrictions

set forth by Dr. Shahim in 2012.  It is true the claimant was found to have

unreliable efforts while performing her functional capacity evaluation; however,

Dr. Shahim still found that she could only work within a light duty capacity after

he released her at maximum medical improvement.  (Cl. Ex. 1, p. 127)  The

claimant continues to seek pain management treatment from Dr. Shahim.

Based upon the credible evidence now before the Commission, and
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taking into account the claimant’s age, education, work experience, and other

matters reasonably expected to affect her future earning capacity; I find the

claimant has proven by a preponderance of the evidence that she is entitled

to wage loss disability benefits in the amount of 14% over and above her 11%

anatomical impairment rating.  I further find the claimant has proven by a

preponderance of the evidence that her compensable injury was the major

cause of her current disability and impairment.  

AWARD

Respondents are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein.  All accrued sums shall

be paid in a lump sum without discount, and this award shall earn interest at

the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney is

entitled to a 25% attorney’s fee on the indemnity benefits awarded herein.

This fee is to be paid one-half by the carrier and one-half by the claimant.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


