
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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SOUTHERN ALUMINUM MFG., INC.,
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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents No. 1 were represented by HONORABLE FRANK B.
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas, who waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 20, 2014, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on December 9, 2013.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained compensable injury to her
neck on January 25, 2010.

4. Claimant reached maximum medical improvement on or
about January 30, 2012, and was assigned a 10%
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anatomical impairment rating which has been
accepted.

5. Claimant’s last date of employment was January 28,
2011.

6. The claimant’s average weekly wage was $469.90
entitling her to compensation rates of $313/$235.

7. Respondent No. 1 controverts the claimant’s claim
for permanent disability compensation in excess of
her 10% anatomical impairment rating.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant is now totally and permanently
disabled, or in the alternative is entitled to
wage loss disability benefits in excess of the
anatomical rating previously accepted.

2. Attorney’s fees.

Respondent No. 1:

1. Entitlement to wage loss disability benefits or
permanent total disability benefits.

2. Entitlement to award of attorney’s fees.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund defers to the outcome of litigation.

The record consists of the February 20, 2014, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction.
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2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained a compensable injury to her
neck on January 25, 2010.

4. Claimant reached maximum medical improvement on or
about January 30, 2012, and was assigned a 10%
anatomical impairment rating which has been
accepted.

5. Claimant’s last date of employment was January 28,
2011.

6. The claimant’s average weekly wage was $469.90
entitling her to compensation rates of $313/$235.

7. Respondent No. 1 controverts the claimant’s claim
for permanent disability compensation in excess of
her 10% anatomical impairment rating.

8. The claimant has failed to establish that she is
permanently and totally disabled.

9. The claimant has sustained a 35% impairment to her
wage earning capacity related to her compensable
cervical injury.

 
DISCUSSION

The claimant, Judy Strickland, went to work for the

respondent, Southern Aluminum Manufacturing, Inc., in

October of 2000.  During the course of her work producing

leg pieces, Ms. Strickland underwent a right hand carpal

tunnel release in 2003, and a left carpal tunnel release in

2005.  (T. 14-15)

At some point after her left carpal tunnel release, Ms.

Strickland was switched to operating a drill press. (T. 15) 

In order to operate the drill press, Ms. Strickland would

pull a lever or arm using her right hand. (T. 62) Ms.
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Strickland operated a drill press for approximately five

years. (T. 15-16)

Ms. Strickland developed a compensable gradual onset

neck injury on or about January 25, 2010. (Comm. Exh. 1 p.

2) Ms. Strickland continued to work for approximately one

year thereafter, but she stopped working when Dr. Richard

Wirges, an orthopedic specialist, placed her on restricted

duty with no vibrations on January 31, 2011. (T. 67; C. Exh.

1 p. 21)

After a course of diagnostic testing and treatments,

Dr. Jason Tullis, another orthopedic specialist, performed a

two level anterior cervical discectomy and fusion at the C5-

6 and C6-7 levels of Ms. Strickland’s spine on October 8,

2011.  Dr. Tullis placed Ms. Strickland at maximum medical

improvement as of January 30, 2012, with a 10% impairment to

the body as a whole which Respondent No. 1 has accepted. (C.

Exh. 1 p. 87; Comm. Exh. 1 p. 2)

However, Dr. Tullis also referred Ms. Strickland to Dr.

Carl Covey for pain management. (C. Exh. 1 p. 91) Dr. Covey

began following Ms. Strickland on March 28, 2012, and

continued to follow Ms. Strickland until an interruption due

to an unpaid bill which was resolved at the start of the

hearing. (T. 6) Respondent No. 1 denied Dr. Covey’s proposal

to perform epidural steroid injections to attempt a form of

pain control alternative to just medications. (C. Exh. 1 p.
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109) However, Dr. Covey has provided Ms. Strickland

medication.  At the time of the hearing held on February 20,

2014, Dr. Covey had been prescribing Ms. Strickland the two

medications Lyrica and Nucynta 100 for at least six months.

(T. 24)

At the time of the hearing, Ms. Strickland had not

worked anywhere since the last day that she worked at

Southern Aluminum on January 28, 2011. (T. 27) Ms.

Strickland testified that her physicians gave her papers

with restrictions of no repetitive movements or vibrations

after that date, but when she took those papers to Southern

Aluminum, she was told that there was no available work

within the restrictions that her doctors were providing to

her. (T. 66) 

Ms. Strickland contends that she is permanently and

totally disabled.  At the time of the hearing, Ms.

Strickland was 47 years old.  She graduated from high school

in 1985.  She has no additional vocational training or

college work after high school. (T. 10-11) Prior to going to

work for Southern Aluminum in 2000, Ms. Strickland worked in

a cafeteria earning minimum wage preparing and serving food

and as a cashier for approximately one year.  Before that,

Ms. Strickland worked in another aluminum production

factory, Stalnaker-Elliott, for approximately two years

until the plant shut down. (T. 11-12) Prior to that, Ms.



JUDY STRICKLAND
WCC No. G101011

6

Strickland worked at the same cafeteria performing the same

cafeteria work that she performed immediately prior to

starting at Southern Aluminum. (T. 13)

In December of 2013, Dr. Tanya Owen performed a

vocational analysis of Ms. Strickland.  Dr. Owen concluded

that Ms. Strickland has lifting restrictions of 5 pounds,

cannot use vibrating tools, cannot perform repetitive

motions, and will require unscheduled breaks during a work

day.  Dr. Owen characterized Ms. Strickland’s work profile

as less than the sedentary level of work at a non-

competitive level.  Dr. Owen concluded that Ms. Strickland

also has no transferable job skills with her current

limitations under circumstances where Ms. Strickland is now

restricted from extensive use of her hands and her prior

occupations required extensive use of her hands. (C. Exh. 1

p. 182) Dr. Owen summarized as follows Ms. Strickland’s self

perception of the biggest obstacles to returning to work:

She believes that her biggest barrier to work at this
time would be maintaining employment with her
limitations and difficulty reporting being consistently
at work due to her disrupted sleep, ongoing need for
pain medication, her need to rest throughout the day
and her bad days that prohibit all activity.  She also
admits to memory problems which she is unsure if it is
medication related. (C. Exh. 1 p. 183)

Dr. Owen ultimately concluded that: “With the vocational

limitations outlined by treating physicians, Ms. Strickland

will be unable to engage in competitive employment as a

result of her injuries.” (C. Exh. 1 p. 183)
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Respondent No. 1's attorney noted at the close of the

hearing that Ms. Strickland has the burden of establishing

that her cervical condition is the major cause of any wage

loss, and that in this case there is a question as to

whether her current hand and wrist problems are related to

her cervical condition or instead her carpal tunnel

syndrome. (T. 74) In addition, Ms. Strickland testified that

she has not submitted any job applications anywhere since

she last worked, and Respondent No. 1 argues that the only

way to know whether Ms. Strickland can go back to work is if

she really makes a good faith effort to get a job. (T. 50,

75) In addition, Respondent No. 1 questions Dr. Covey’s

rationale for not giving Ms. Strickland a medication with

fewer side effects. (T. 75)

For unscheduled injuries, an injured worker’s

entitlement to permanent disability benefits is controlled

by Ark. Code Ann. § 11-9-522.  Permanent disability

compensation is paid where the permanent effects of a

work-related injury incapacitate the worker from earning the

wages which the worker was receiving at the time of the

injury.  When making a determination of the degree of

permanent disability sustained by an injured worker with an

unscheduled injury, the Commission must consider evidence

demonstrating the degree to which the worker's anatomical

disabilities impair the worker’s earning capacity, as well
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as other factors such as the worker's age, education, work

experience, and other matters which may reasonably be

expected to affect the worker’s future earning capacity. 

Such other matters may include, but are not limited to,

motivation, post-injury income, credibility, and demeanor.

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946

(1984).  Curry v. Franklin Electric, 32 Ark. App. 168, 798

S.W.2d 130 (1990).  

When it becomes evident that the worker's underlying

condition has become stable and that no further treatment

will improve the condition, the disability is deemed to be

permanent.  “Permanent total disability” is defined as the

“inability, because of compensable injury or occupational

disease, to earn any meaningful wages in the same or other

employment.”  Ark. Code Ann. § 11-9-519(e)(1).  If the

employee is totally incapacitated from earning a livelihood,

the employee is entitled to compensation for permanent and

total disability.  Minor v. Poinsett Lumber & Manufacturing

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).

In addition, Ark. Code Ann. § 11-9-102(4)(F)(ii)

provides that:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the
major cause of the disability or impairment.

(b) If any compensable injury combines with a
preexisting disease or condition or the natural
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process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be
payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

"Major cause" is defined as more than 50% of the cause. Ark.

Code Ann. § 11-9-102(14).     

In the present case, I find that the claimant has

failed to establish by a preponderance of the evidence that

her 2010 compensable cervical injury is the major cause of

any disability or restrictions associated with the use of

her hands, and I find that the claimant has failed to

establish by a preponderance of the evidence that she is

permanently and totally disabled.  After considering the

claimant’s age, education, work experience, and all other

relevant factors, I find that the claimant has sustained a

35% impairment to her wage earning capacity attributable to

her compensable cervical injury without consideration of any

additional disability that she may have associated with her

hands.

To the extent that Dr. Owen’s vocational analysis was

based on work that involved lifting no greater than five

pounds, no vibrating objects, and no repetitive motions, I

point out that the restrictions cited by Dr. Owen were

imposed for Ms. Strickland’s hand complaints before she

underwent surgery for her diagnosed cervical injury.  After

performing discectomy and fusion surgery on October 6, 2011,
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Dr. Tullis later opined on July 30, 2012, that “If it were

just a question of her neck I would say that she could

return to work with 10% disability, but the hands continue

to bother her significantly.” (C. Exh. 1 p. 105) 

In finding that Ms. Strickland has failed to establish

that her hand symptoms are related to her 2010 neck injury,

I am particularly persuaded by Dr. Julia McCoy’s last

electrodiagnositc study performed on September 27, 2012. 

That study, like a prior 2011 study, indicated the presence

of mild bilateral carpal tunnel syndrome.  More importantly,

the study also reported “no electrophysiological evidence

for active or chronic cervical radiculopathy.” (C. Exh. 1 p.

140) In addition, none of the prior electrodiagnostic

studies in evidence make any reference to the presence of

cervical radiculopathy either.  

In concluding that Ms. Strickland has failed to

establish that her hand symptoms are related to her 2010

cervical spine injury, I am also persuaded by the medical

history in evidence indicating that Ms. Strickland’s

numbness, tingling and pain never went away after her 2003

and 2005 surgeries and were increasing to 2010, when they

“really got worse.” (C. Exh. 1 p. 19)  

Under these circumstances, where Ms. Strickland has a

history of hand symptoms that never went away, and her

latest electrodiagnostic study continues to document the
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presence of abnormalities consistent with carpal tunnel

syndrome, but contains no electrodiagnostic evidence of

cervical radiculopathy, I find that Ms. Strickland has

failed to establish by a preponderance of the evidence that

any disability or restriction associated with her hands is

causally related to her 2010 cervical injury.  I therefore

do not find Dr Owens’ vocational analysis persuasive to the

extent that Dr. Owen’s analysis relies on limitations of

five pounds lifting, no repetitive motions and no vibrating

tools.

In reaching these conclusions, I recognize that Dr.

Wirges did as recently as October 23, 2012, place on Ms.

Strickland a work restriction of no vibration of the

bilateral upper extremities.  However, by that point, Dr.

Wirges reported that Ms. Strickland’s reported symptoms

appeared to be musculoskeletal without anything neurological

(i.e., neither carpal tunnel nor radiculopathy).  In any

event, Dr. Wirges at that time did not attempt to relate his

light duty restrictions of no vibration in any way to Ms.

Strickland’s compensable cervical injury. (C. Exh. 1 p. 146-

148) 

In finding that Ms. Strickland has failed to establish

that she is permanently and totally disabled as a result of

her compensable cervical injury, I find persuasive Dr.

Tullis’ opinion that if it were only a question of her neck,
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he would say that Ms. Strickland could return to work with a

10% disability. (C. Exh. 1 p. 105) When asked by the

claimant’s attorney, Dr. Covey also expressed an opinion

that Ms. Strickland could attempt to return to work. (C.

Exh. 1 p. 162) As Mr. Newell noted at the close of the

hearing, the fact that Ms. Strickland has not looked for

work to a sufficient extent to fill out any job applications

also somewhat impedes the Commission’s ability to assess the

full extent of her decrease in wage earning capacity.

However, in finding that Ms. Strickland has established

a 35% impairment to her wage earning capacity due to her

cervical injury, without consideration of additional

limitations associated with her bilateral carpal tunnel

syndrome, I note that Ms. Strickland appears to have a

stable work history.  I note that Dr. Covey has cautioned

that any attempt to return to work will likely require

unscheduled breaks as a result of Ms. Strickland’s medical

management and changes in her symptoms. (C. Exh. 1 p. 162) I

note that the Nucynta and Lyrica which have the unfortunate

side effect of making Ms. Strickland drowsy are prescribed

for her compensable injury and are paid for by the

respondents.  Although Respondent No. 1's attorney questions

why Dr. Covey does not prescribe some other medications with

fewer side effects, the record does not contain any

alternative medication recommendation from any other
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physician, and Ms. Strickland credibly testified that, when

she asked, she was told that there were no other medications

that she could try that would not have the same side effects

as the medications that she takes now. (T. 44) 

In assigning a 35% wage loss, I also find credible Ms.

Strickland’s testimony that her primary symptom of concern

in attempting to return to work is the pain that shoots up

her arm into her neck and shoulder areas. (T. 38, 49) I find

credible Ms. Strickland’s testimony that reaching up to comb

her hair causes pain all the way up in the neck area. (T.

63) While her hand symptoms appear on this record to have

preexisted Ms. Strickland’s cervical injury, there appears

to be no doubt that her neck pain and Dr. Covey’s treatment

for her cervical-related symptoms are related to her

compensable cervical injury.      

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).
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The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


