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Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro,
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Respondents represented by Mr. Phillip Cuffman, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted December 13, 2013, to determine whether

the claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on November 13,

2013, and a Prehearing Order was filed on said date.  In addition, this claim

has been the subject of prior proceedings, including a hearing on January 27,

2012.   At the hearing, the parties announced that the stipulations, issues, as

well as their respective contentions were correctly set out in the November 13,

2013, Prehearing Order.  A copy of the Prehearing Order was introduced,

without objection, as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed

at all relevant times, including October 28, 2002; that the claimant sustained

a compensable injury to his left upper extremity and shoulder on said date;

that he earned sufficient wages to entitle him to compensation rates of

$425.00 per week for temporary total disability and $319.00 per week for

permanent partial disability; that respondents had paid appropriate indemnity

benefits, to date, including benefits awarded in a prior decision issued on

March 21, 2012, which is now a final decision and the law of the case.

By agreement of the parties, the primary issue presented for

determination was whether additional surgery recommended by Dr. David

Collins was reasonably necessary medical treatment.

Claimant contended, in summary, that his authorized treating physician,

Dr. David Collins, had recommended that he undergo an orthopaedic

procedure to his left shoulder; that the surgery is reasonably necessary,

related to the admitted injury, and should be paid by the respondents.

The respondents maintained that the surgery recommended by Dr.

Collins is not reasonable and necessary.

The claimant was the only lay witness to testify.   The record is

composed solely of the transcript of the December 13, 2013, hearing

containing seventeen (17) pages of medical introduced by the claimant as
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“Claimant’s Exhibit A” and a physician advisory report introduced by the

respondents as “Respondent’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence

that the arthroscopic surgery recommended by Dr. David Collins is

reasonably necessary, related to the October 28, 2002, admitted injury,

and should be paid by the respondents.

4. Respondents are responsible for additional treatment provided by Dr.

Collins, including, but not limited to arthroscopic shoulder surgery and

debridement as recommended by his authorized treating physician, Dr.

David Collins. 

DISCUSSION
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The claimant, Tommy Joe Stevens, testified in his own behalf.  The

claimant sustained an admitted injury to his left shoulder on October 28, 2002,

while working for Nettleton Concrete Works.  Rather than conduct an

exhaustive analysis of the prior medical history, suffice it to say that the

claimant has undergone multiple surgeries, including surgeries performed by

Dr. Glenn Dickson and Dr. Brian Dickson in Jonesboro, Arkansas, prior to his

referral to Dr. David Collins, an orthopedic surgeon in Little Rock, Arkansas.

Dr. Collins has performed two (2) surgeries on the claimant’s left shoulder.

In addition, Dr. Collins has continued to see the claimant for follow-up clinical

evaluations and is recognized as the claimant’s authorized treating physician.

The record of the prior hearing, as well as the record herein, reflects that the

claimant will ultimately require a total shoulder replacement which Dr. Collins

has elected to delay because of the claimant’s age.  Again, Dr. Collins has

continued to treat the claimant following the prior hearing in this claim.  A

summary of Dr. Collins’ recent medical treatment is warranted.

On June 25, 2012, Dr. Collins evaluated the claimant, at which time he

noted that the claimant was experiencing significant crepitus in the left

shoulder.  At the time of the visit, Dr. Collins opined that the claimant would

eventually require implant arthroplasty.  However, Dr. Collins felt that the

claimant would benefit from arthroscopic evaluation and debridement of the
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left shoulder in order to give him additional time before implant reconstruction.

The claimant underwent arthroscopic surgery on July 17, 2012.  Arthroscopic

evaluation revealed acute and chronic synovitis, as well as rotor cuff

undersurface fraying which were removed.  (Cl. Ex. A, pp.1-3)

The claimant returned to Dr. Collins on August 1, 2012, at which time

he was prescribed medications and exercises.  The claimant was next week

for follow-up on February 6, 2013, at which time the examination revealed no

significant change.  Dr. Collins opined that he had nothing further to offer until

claimant’s radiographs revealed bone against bone necessary to justify

implant  arthroplasty  of  the  shoulder  which  he  did  not  anticipate  for  at

least five – ten years.  Dr. Collins continued the claimant on medications.  The

claimant was to follow-up with Dr. Collins after six (6) months.  The claimant

returned to Dr. Collins on August 7, 2013, at which time the claimant reported

increasing pain and dysfunction, as well as roughness in the shoulder joint.

The claimant reported that he continued to work in a modified status.  No new

injuries were reported.  At the time of the August 7, 2013, visit, Dr. Collins

indicated that because of the successful outcome with arthroscopic evaluation

and debridement, a repeat arthroscopic surgery would probably prove helpful

given the claimant’s new onset of symptoms, together with the fact that the

claimant would like to forestall implant arthroplasty, if at all possible.
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Apparently, the claimant sought pre-certification for the arthroscopic

surgery recommended by Dr. Collins which the insurance carrier refused.

Respondents relied,  in  whole,  on  a  physician  advisory  report  authored

by  one  Dr. Robert Simpson  with  UniMed  Direct  in  Plaino,  Texas,  who

recommended  non-approval  of  the surgical recommendation  without

further  clarification.   (Resp. Ex. A)

Dr. Collins issued a September 11, 2013, opinion in response to an

inquiry from claimant’s attorney in which he stated that, in his medical opinion,

arthroscopic shoulder surgery and debridement was reasonably necessary to

treat the claimant.  Further, Dr. Collins opined that the major cause of the

claimant’s orthopaedic condition in his shoulder was the work-related injury.

(Cl. Ex. A, p.17)

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection with an

employee’s injury.  Ark. Code Ann. §11-9-508; American Greeting Corp. v.

Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment under Ark. Code Ann. §11-9-508 is a question

of fact for the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App.
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369, 13 S.W.3d 218 (2000).  Medical treatment which is required to stabilize

and maintain an injured worker’s status remains the responsibility of the

employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  The claimant may be entitled to ongoing medical treatment after

the healing period has ended, if the medical treatment is geared toward

management of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184, S.W.3d (2004).

The claimant credible testified that his left shoulder had gotten worse

since his last arthroscopic surgery on July 17, 2012.  A portion of the

claimant’s testimony follows:

Q     If you would, in your own words describe what kind of problems you’re
still having with your shoulder despite the prior surgeries and the pain
management you have been receiving.

A     Well, my shoulder locks up on me.  When I raise it up, I lost range of
motion.  If I lift something, you know, a little too heavy for me, it hurts all the
way down through my arm into my hand.  I received nerve damage on my
shoulder because of it, and my pain scale stays – if there was a scale here,
it would be about an eight right at this moment, and with the pain in my body,
I think that’s what keeps my blood pressure high, because I can’t keep my
blood pressure back normal anymore and there ain’t nothing else the matter
with me, just pain in my body from my shoulder.

Q     We’re trying to make an accurate record and the court reporter is taking
down – I’m not trying to fuss with you.

A     I understand.

Q     I think you mentioned range of motion, was that correct?
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A      Yes, sir.

Q      The motion of your shoulder, has it been reduced?

A     Quite a bit.

Q     Okay.

A     It’s over half, less than half of what it used to be.

Q     Okay.  These problems you’re talking about in your shoulder, the range
of motion, the pain, the nerve issues, have they been cured by the pain
management injections?

A      They do ultrasound injections on my shoulder and put it straight into the
nerve and everything in my shoulder, and it usually lasts about two to three
weeks and then it wears off, and I have to wait another month and a half or so,
a month, to get another one done, but he’s got me on pain medication
medicine to, you know, help it when the shots wear off and stuff.

Q     How would you describe the difference between your condition now and
the condition you were after your last surgery by Dr. Collins?

A     When they go in there and clean it up, get the fragments out of it, it’s
good for a good while.  But here lately, even though they done surgery about
a year or so ago, it just seems like it’s deteriorating.  I got bone on bone
rubbing, and when that rubs, it breaks off little chips in my shoulder, and when
they get inside the cuff and your arm moves, when your arm moves its [sic]
sounds like glass breaking in your shoulder, and it sends horrible pains
through your shoulder and arms and stuff.

Q     Now, have you discussed with Dr. Collins the fact that he is
recommending another surgery?

A     Yes, sir.

Q      Of course, he’s got a report that he’s generated that we’ve introduced
here today.  One of his earlier reports we’ve also introduced mentioned that
the prior surgery for the debridement was successful, is that correct?
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A      Yes, sir.

Q      And that is what he’s recommending this time?

A     Yes, sir.

Q     And is it your desire that you have Dr. Collins perform that recommended
surgery?

A     Yes, sir.  (Tr.p.9-11)

I find that the medical opinion and recommendations of the claimant’s

primary  treating  physician,  Dr.  David  Collins,  outweighs  the  opinion  of

a non-examining physician.  Dr. Collins is an eminently, well qualified, and

respected surgeon in Arkansas.   I feel compelled to point out that the opinion

of respondent’s physician advisor failed to note any objective findings; that the

advisor did not physically examine the claimant; and, further, that his opinion

was not stated within a reasonable degree of medical certainty.  The claimant

has sustained his burden of proving entitlement to the recommended

procedure.  Accordingly, I hereby make the following:

AWARD

Respondent, Travelers Insurance Company, is hereby directed and

ordered to pay continued reasonably necessary medical treatment provided

by Dr. David Collins including, but not limited to the recommended

arthroscopic surgery and debridement.
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Additional issues are, by necessity, specifically, reserved.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


