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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On March 24, 2014, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The claimant contends that he sustained an injury to his left shoulder within the course

and scope of his employment with respondent-employer which resulted in the need for medical

treatment and rendered him temporarily totally disabled for a period of three months, November

2012 through February 2013.  
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The testimony of Ronald Smith and Lisa Jarnagin, coupled with medical reports and other

documents comprise the record in this claim. 

DISCUSSION

Ronald Smith, the claimant, with a date of birth of February 21, 1952, is a high school 

graduate with a college degree in journalism.  The claimant is a veteran of the U.S. Army, having

served on active duty from 1972 to 1975.  

The claimant commenced his employment with respondent-employer on June 26, 2007. 

The claimant was hired in fabrication training. The claimant discussed his job duties in the

employment of respondent-employer:

     Well, actually, right now I’m working in shipping and my job
duties are to gather up material in shipping to ship and to receive
material at the warehouse? (sic) (T. 11).

The claimant denied that he experienced problems with his left shoulder prior to

commencing his employment with respondent-employer in 2007.  In 2011, the claimant worked

in shipping at respondent-employer.  

The claimant elaborated on the initial incident which serves as the basis of his claim of

having sustaining an injury to his left shoulder:

     Well, at this particular time when this incident happened,
myself and another gentleman were working on a trailer.  We were
sending some stuff to be galvanized.

     These were plates with studs on them, and they weighed
anywhere from forty to fifty pounds up to a hundred and seventy
something pounds and they were put on a pallet and placed on top
of the trailer.  But they weren’t level; and so, we couldn’t ship
them like that.  So, he had to climb up on top of the trailer, and I
had to stand at the backside of the trailer, and I was on a ladder and
reaching overhead and we were restacking these plates.  And this
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gentlemen, he was half my age, and he used to work out all the
time, and he hurt his back doing this; and I thought he was, you
know, just taking off.  He wanted to take off, I thought.  But later
on that day, and I figured my shoulder was hurting just because,
you know, that’s the natural thing, I was sixty years old.  So, you
know, I kind of figured, like, it was just one of those things where I
probably had a strain.  So, I just went home, soaked in Epsom
Salts.  I put some heat on it and worked on it.  But about three days
later, I started having severe pains at night.  I couldn’t elevate it,
couldn’t do anything to it - - with it.  And I suffered with this pain
for a little while until I eventually went to the doctor.  But I went to
my own doctor, because I hadn’t filed an accident report. 

     I thought it was just one of those regular maladies. (T. 12-13).

The claimant testified that following the above December 8, 2011, incident he suffered another

incident approximately six (6) to eight (8) months later.  

The claimant completed a workers’ compensation claim form, Form AR-C, on November

26, 2012, in connection with the second incident.  (T. 14).  The claimant concedes that at the

time of the afore he the did not recall the specific date of the second incident/injury to his left

shoulder:

     No, sir.  This was the second injury now.  The first injury
happened when I was lifting the plates with the other gentleman. 
This injury that I’m claiming now is the one that I had to take three
months off.  And this injury occurred with the steel plates. (T. 15).

The claimant’s testimony reflects that in completing the claim form, Form AR-C, he listed both

incident dates, December 8, 2011 and August 8, 2012.  The claimant explained that after going

back and looking at his medical records he concluded that the second incident occurred in April

2012, rather than August 2012.  Regarding the afore, the claimant testified:

     There was the first, yes, that was.  I just got my medical records
today.
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     And I haven’t looked through them, and I told the doctor that
this incident had happened about two months before I saw him, and
that was in June - - June the 5th, I think it was. (T. 17-18).

At another juncture, the claimant maintains of the “second incident”:

     The second incident occurred the day that I filed that actual
report. (T. 18).

The claimant continued regarding the afore:

     I had been under the doctor’s care since November the 5th of
2012.  That’s when I started therapy.  That was on the actual
rotator-cuff injury.  That was the time that I filed the report? (sic)
(T. 18). 

At another point the claimant testified regarding arriving at the April 2012, date as the date of

injury:

     The April date is the first time that I saw my doctor on that
rotator cuff.  That happened when I said I was working with the
other gentleman.  We were moving some studded plates.  It
happened then, but I never filed an incident - - I mean, I never filed
an incident report or a claim.  You know, I just went to my own
doctor. (T. 20).

The claimant continued in his efforts to identify the date of the first incident of him hurting his

left shoulder as a result of his work activities:

     I’m getting my dates mixed up.  Yes, this says, “Returned to
work on 8-8.”  This is when the company sent me to their company
doctor.

     And it was on 8-8.

     Okay.  This is the first incident, because it was in November to -
- yeah, then, I went to my doctor after that, because it was in
November he suggested that I be off.  They said that there was no
more that they could do for me and that I was supposed to return to
work on 8-8 with the following restrictions: No lifting over fifty
pounds and no reaching above my shoulders. (T. 20). 
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The claimant noted that the above restrictions were placed on him by the physicians at

Concentra.  The claimant testified regarding the response of respondent-employer after he

furnished the restriction from Concentra:

     Well, in this particular incident, I think they just told me to be at
a guarded state and not try to lift anything over fifty pounds. (T.
24). 

The claimant testified that he was allowed go to back to work within the restrictions, and that he

continued to work until November 2012.  

Any further medical treatment that the claimant received in connection with his left

shoulder, aside from the visits to Concentra, has been furnished by the VA hospital.  Regarding

the afore, the claimant added:

     Right, because I was still in pain and they put me on a different
restriction, which they couldn’t accommodate; so, at that point,
that’s why I was off for the three months. (T. 25). 

The claimant testified that following the limited duty release by the physicians at

Concentra he returned to the employment of respondent-employer and continued working until

November 2012.  The claimant asserts that after the second incident respondents relayed that the

claimant was controverted.  

The claimant testified that his supervisor during the pertinent time period of both

incidents was Larry Miller, and that he continued to perform the same work activities. The

testimony of the claimant reflects that he is now receiving medical treatment in connection with

his right shoulder but not for his left shoulder, which he also attributes to his employment

activities with respondent-employer:

     Well, actually, it did, but it’s just - - you know, like I said, I’ve
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been through this and - - (T. 22).

The claimant has not filed a claim for workers’ compensation benefits in connection with his

right shoulder complaint.  Regarding the medical treatment for his right shoulder complaint, the

claimant testified:

     I’m going to my primary doctor, but the day that this happened,
I didn’t file the claim, but I took off and I told my supervisor what
happened and they told me as soon as I came back in that I needed
to go file this claim.

     Well, not file the claim, but put in an accident report, but that
has nothing to do with this one, this particular case. (T. 23). 

The claimant testified that his primary care physician is “Caroline Scott, Caroline Miles”

at the VA hospital. The testimony of the claimant reflects that he has completed the treatment for 

his left shoulder injury.

The claimant acknowledged that he failed to exchange medical records in accordance

with the Pre-hearing Order, explaining that he had only picked up the last of his records on the

day of the hearing.  The claimant offered, regarding the seven (7) day cut-off of the Pre-hearing

Order in which to exchange medical records:

     Okay.  I thought that they had got those records already and that
was the reason that they had denied the workman’s comp claim, is
because they got those records, and they looked at them and they
saw where I had the prior rotator cuff injury, which I didn’t report 
to them and I went to my own doctor and that’s how they
determined that they would not pay that claim, because they knew
that the records said it was from a prior incident. (T. 26). 

The position of the claimant is that he suffered an injury to his left shoulder, that he

reported the injury to appropriated supervisory personnel, that he was directed to obtain medical

treatment from Concentra, respondent’s designated medical provider, that following the initial
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visit to Concentra he was released to restricted duty, and was provided a follow-up appointment a

week later.  The claimant’s testimony reflects regarding the status of his claim thereafter:

     I don’t think so, because they said they were going to get an
MRI, and Concentra - - Concentra said that they were going to get
an MRI , and then, they denied the claim, and they said that,
therefore, there was nothing else that they could do. (T. 28).

The claimant testified that the reason respondents denied his claim was because they obtain an

MRI from his doctor at the VA Hospital, and concluded that there was no need to pay for another

MRI.  The claimant acknowledged that the prior MRI of the left shoulder which was performed

at the VA Hospital was as a result of the first work-related injury to his left shoulder, which he

did not report to respondents as such.   

Following the point in time that respondents controverted his claim, the claimant

testified:

     Actually, I worked at my regular duties.  I just tried not to make
sure - - I tried to make sure that I didn’t lift anything too heavy or
didn’t do anything that would cause any more pain, but I went back
to my regular duties. (T. 29).

The testimony of the claimant reflects that he was off work for three (3) months, from November

23, 2012 until February 21, 2013, due to the residuals of the left shoulder injury.  The claimant is

now performing his regular job duties.  

The testimony of the claimant reflects that his physician at the VA Hospital 

recommended surgery in the treatment of his left shoulder injury, however he declined to pursue

same, explaining:

     Yes, because it would have been - - you know, I couldn’t go to
work and I needed to be at work; and so, they said I could go
through physical therapy, but surgery would certainly be a
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possibility, but the only thing is, I would have to take off at least
six months.  And I didn’t - - and I opted out of the surgery and took
physical therapy. (T. 30).  

From the totality of the claimant’s testimony, it is clear that the afore was in regard to the first

incident involving the left shoulder. As to benefits realized from the physical therapy, the

claimant’s testimony reflects:

      I was fine.  When I got back to work, I reported back to my
doctor, he checked it and he said that the results, that’s also in my
medical records, but he said that I was back to normal, and that I
wasn’t having any problems, no pain, and then, it happened again. 
But it happened under different circumstances.  We have some
plate hooks that go - - this - - the actual incident that I claim, they
have some plate hooks that weigh like eighty-five pounds apiece,
and I was trying to position those on a plate.  I hit a block that
separates the plates, and I had to pull it back up.  I was standing on
top of the plates like about eight feet in the air, and I had to
reposition it, and when I repositioned it, the corner of it caught it
again and I had to pull it back up.  Well, those particular plates,
they replaced those after I had this accident.  They had been telling
them to replace them for years, because I have a gentleman that had
been working there and he said, “I” - - you know, when I told him
about the accident that I had, he said, “We been telling them that
they needed to replace those plate hooks.” (T. 30-31).

The claimant testified that the above narration was the August 2012, work-related injury which

ultimately resulted in him being off work for three (3) months.  

In terms of the chronology of the left shoulder injury and treatment, the testimony of the

claimant reflects that following the first incident, which was not reported to respondents, he

obtained treatment at the VA Hospital, underwent an MRI of the left shoulder, pursued physical

therapy rather than surgery, and obtained a good result enabling him to continue working.  The

claimant maintains that he continued to do well and to work until the second incident in August

2012, and lifting the 85-pound plate hooks. (T. 31). 
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During cross-examination, the claimant acknowledged that all the care he has had on his

shoulder has been at the VA Hospital.  The claimant denied that he has gone to the VA Hospital

exclusively for all of his medical care since getting out of the Army, adding:

     Yes.  Well, no, no.  I had a - - I went to St. Vincent’s.  I had a
medical - - I had a primary care doctor, a medical doctor at the VA
Clinic - - not at the VA Clinic.  At the St. Vincent’s Clinic, Family
Clinic, St. Vincent’s Family Clinic.  I went to him for a while.  (T.
32).

As to when he commenced treating exclusively with the VA Hospital, the claimant offered:

     The last - - actually, right after this first incident happened
[December 2011] ; that’s when I started going to the VA. (T. 32).

The claimant asserts that the need for medical treatment relative to his left shoulder was all

precipitated by handling the metal plates at work. 

The testimony of the claimant reflects that he went to the VA Hospital for medical care

prior to the December 2011 left shoulder injury from work:

     Well, no, I went one more time before that.  I had high blood
pressure and my medication ran out, and I went to the VA hospital
to get them redone. 

     Because the doctor I had at St. Vincent’s wanted me to come in
for a physical and all of this and I knew how much that cost; so, I
went to the VA Hospital? (sic) (T. 33).

The claimant discussed the medical treatment he received for his left shoulder injury at the VA

Hospital in December 2011:

     They looked at my shoulder, suggested that I go to - - I forget
what doctor it was, but they scheduled an MRI the first time after
they examined my shoulder. (T. 33). 

The claimant estimated that the appointment to have the MRI done was probably a month later. 
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The claimant testified that the MRI showed a tear in the left rotator cuff.  As far as the treatment

recommendations made in connection with the left rotator cuff tear, the claimant testified:

     That’s when they told me that surgery could be possible, but
they didn’t think that the tear was severe enough to require surgery,
and that physical therapy would probably, you know, work for it.
(T. 34).

The claimant asserts that he did well following the physical therapy, which helped.  

The claimant discussed the second incident of lifting the plates at work and hurting his

left shoulder again, which may have occurred in April 2012:

     It may have been a little later than that.  I’m thinking about
eight months, and I had been through all the physical therapy. 
They gave me a home treatment, gave me all the equipment to
work at home, and I used that.  I was in good condition, and then -
- then, the second incident happened.  I’m thinking it was about
eight months later. (T.34-35).

The claimant’s testimony is confusing in terms of the pertinent dates relative to his claim.  On the

one hand the claimant insist that there were only two (2) incidents of injury from lifting the plates

at work, December 2011 and August 2012.  When questioned regarding the significance of the

April 2012 date, the claimant testified:

A.     That was the first time that I think I saw my doctor on my left
shoulder. 

   Q.     But you said back in December you had the initial problem
with your shoulder; so, April is significant for what reason?
A.     Because I had told the doctor that it happened about two
months prior to my visiting him.
Q.     Okay.  So, you think that’s the only significance April holds
is you told the doctor, then, that two months prior - - 
A.     Yes.  Yeah.
Q.     But that would have been a VA doctor?
A.     Yes.  (T. 35).

As to the history of his injury that he provided to his physicians in late 2011 or early 2012, the
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claimant testified:

     I told them specifically what had happened, because it took me
a minute to realize where this could have happened.  You know,
because they told me that - - they said, “You have to probably
remember what you did to do this,” and I thought, and the only
thing that I could remember is I had my hands over my shoulder,
and we were lifting this large amount of weight, and that could
have been the only time that it happened.  Other than that, I had
done nothing at home and actually nothing at work that could have
caused that.  (T. 36).

The claimant acknowledged that prior to the second incident of August 8, 2012, he had already

been diagnosed with a torn rotator cuff in the left shoulder. 

The claimant testified that prior to August 8, 2012, he did tell his employer that his

shoulder was hurting months earlier.  The claimant explained the actions he took in connection

with the earlier shoulder injury:

     Not at the - - like I said, at the very moment that it happened
[December 2011], I thought that it was just something that old
people, you know, you have these aches and pains, then, you go
home and you rest your shoulder or rest your arm or whatever is
wrong, soak it in some Epsom Salts, and then, go back to work the
next day. 

*          *          *

     Well, I don’t know the specific date, but I do know when it
happened and like I said, the gentleman that was working with me,
he took off, he hurt his back, and like I said, I was a much older
person. (T. 37).

The claimant concedes that at the time of the first incident, approximately December 2011, while 

he did not tell his supervisor that he was injured, he did tell him that he was hurting:

     Yes, I told him - - because when this other guy took off, they
sent somebody from the other shop over there to help me, because I
told them, “I can’t do this, you know.  My shoulder is hurting, I
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can’t do this by myself.”  So, the sent another guy over from the
South Shop, and all I did when he was there was operated the
crane.  He actually did the stacking of the plates.

     This was the same week, because actually the guy that took off,
we still had all the rest of the plates to stack up. (T. 37-38).

The testimony of the claimant reflects that from time to time after December 2011, up until

August 2012, he did go to the VA Hospital for his left shoulder.  

The claimant testified regarding when he first concluded that his left shoulder complaint

was a product of his work activities at respondent-employer: 

     After several nights where I couldn’t sleep and I was in pain,
and it didn’t matter what I took, I still was in pain.  I could lay it
down, I couldn’t lay on it, I couldn’t lift it up, I couldn’t - - I
couldn’t prop it up.  I couldn’t get any relief from the pain. (T. 39).

The claimant’s testimony reflects that after he concluded that his shoulder complaint was from an

injury at work he relayed same to his supervisor:

     I told him I think I may have hurt it at work, but he didn’t say
anything.  He didn’t tell me to fill out an accident report or
anything. (T. 39).

The claimant testified that the did not push the issue, but rather “went straight to see my doctor”. 

(T. 39).  The claimant acknowledged having a consultation with Dr. Collins on March 29, 2012,

regarding his left shoulder:

     Yes, that’s the doctor that said if I had surgery, it would be six
months, because I did read those in the records today. (T. 40).

The claimant read the March 29, 2012, record of Dr. Collins:

     The patient is a sixty-year-old red-headed patient who reports
insidious onset of left shoulder pain for several months duration. 
He works a physical job, but a specific event, incident, or
recurrence is not recalled.  No remote problems, such as a fractured
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disk location.  The contralateral shoulder is not so bothersome.” (T.
40). 

The claimant asserts, regarding his communication with Dr. Collins:

     No.  What I told him is, “I don’t recall when it happened, and I
don’t recall if it happened at work, because I know I hadn’t done
anything at home in order to cause it to do that.”  I told him, “I
don’t know when it happened.” (T. 40)

The claimant continued, regarding the references to specific event, incident or recurrence in the

March 29, 2012, medical record:

     It wasn’t recalled at that time, but I had to go think about it and
I thought about the only time that it could have happened was
when I had my hands over my shoulder lifting this weight. (T. 41).

In reconciling his earlier testimony regarding the intensity of the shoulder pain a couple of days

following the December 2011, onset with the history relayed in the March 29, 2012, office note

of Dr. Collins, the claimant testified:

     I probably worked - - like I said, when I looked at the records
that I have, when I told the doctor that it had been maybe a couple
of months that I had been working with this pain, and I couldn’t
recall exactly when it happened, that’s what I told him.  I couldn’t
recall exactly what caused this pain, and then, after I thought about
it, and I thought about the gentleman that was working with me
and saying his back was hurting, and this is a guy that works out
and lifts weights, you know, I figured that was probably what had
happened to me too. (T. 41).

By the time of the March 29, 2012, visit to Dr. Collins,  the claimant asserts:

     Well, by that point, you know, I figured that they weren’t going
to do anything about it, because I didn’t file an accident report.  So,
that was the reason I went to my doctor. (T. 42).

The claimant asserts that by the time of the August 2012, incident, he had already been

diagnosed with the damage to his rotator cuff, he had also rehabilitated the shoulder by then.  
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The testimony of the claimant reflects that when he took off work in November 2012, he

did so on FMLA:

     Yes, after I had taken all my vacation, they told me, I needed to
take my vacation time first, and then, I went on medical leave. (T.
43-44).

The claimant testified that he did receive short-term disability benefits during the three month

period he was off work from November 2012 to February 2013, in the amount of $150.00, per

week.   The claimant also filed for and received unemployment benefits for approximately two

months, though he is uncertain of the amount.  

The claimant testified that during the three month period that he was off work he

underwent physical therapy.  The claimant asserts that he was taken off work by Dr. Carlos

Adams, his VA doctor, for the three-month time period:

     No, the doctor told me.  He gave me - - he gave me a time to
start and a time to end.  He said from November the 5th and he said
that I was required to go back to work February the 20th. (T. 46).

The claimant denied that additional diagnostic studies were ordered during the time he

was treated by Dr. Adams.  During the three month period of time he was off work the claimant

testified that he was seen regularly by the physical therapist and Dr. Adams, a physical medicine

physician.   The claimant was questioned as to whether Dr. Adams performed diagnostic work on

him to determine if his left shoulder condition had worsened following the second incident:

     I’m pretty sure he did, and I would have to look through the
records to find out, but I remember him checking my rotator cuff
and seeing to what extent I could move my arms and to what
degree.  He even gave me a steroid shot in the shoulder, but I told
him the pain had lessened and the physical therapy - - I think that
was afterwards - - that it was helping, but it - - I was still in a little
bit of pain and he offered to give me the steroid shots, which he
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said would last for a month, but it didn’t, and I think I went back to
him at least once.  It may have been twice. (T. 47-48).

As far as any surgical recommendation by Dr. Adams, the claimant testified:

     He said the same thing.  Well, actually he told me, he said,
“You know, this will get better, but it won’t be perfect, and it
won’t be as well as it was before this injury.  And if you took
surgery, you would be off at least six months.”  He told me that.(T.
48).

The claimant testified that by the time he returned to work the condition of his rotator cuff was

better:

     I told him it was better, and like I said, he gave me the tests to
see what - - how much I could move my arm and was it any
significant change from what it was before. (T. 48).

Lisa Jarnagin, who has been employed by respondent-employer for twenty-two years, is

the Human Resource Assistant with same.  Ms. Jarnagin’s testimony reflects that there was not a

report of an injury to the claimant’s left shoulder in December 2011, April 2012, or at any point

prior to August 8, 2012.  Ms. Jarnagin confirmed that the claimant was off work for the three-

month period between November 2012 and February 2013, during which time he received short-

term disability benefits totaling $1,413.93.  

Ms. Jarnagin testified that the claimant also received unemployment benefits, however

she was uncertain of the duration of same:

     I don’t.  All I got was a Notice from the Unemployment Office
saying that he had been approved. (T. 53).

Ms. Jarnagin testified that at the time of employment at respondent-employer individuals

undergo an orientation process which addresses, among other matters, what to do when there is

an injury on the job, explaining:
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     They are supposed to report it to their supervisor and if that
person is not available, they can go to the plant manager or to the
Human Resources Department. (T. 54).

Ms. Jarnagin continued regarding the availability of the above information:

     Yes, and it’s stated in the Company Handbook, Employee
Handbook, it’s posted on bulletin boards, it’s reiterated in tool-box
talks, safety-type meetings that supervisors have with their
employee. (T. 54). 

Ms. Jarnagin testified that included in her job duties as Human Resources Assistant for

respondent-employer is workers’ compensation claims/injuries.  Ms. Jarnagin confirmed that the

claimant reported an injury to his left shoulder in August 2012, which he attributed to his

employment.   As a result of the afore the claimant was sent to Concentra, respondent-designated

medical provider.  Ms. Jarnagin testified that the claimant was seen at Concentra on three (3)

occasions in connection with the reported left shoulder injury.  The testimony of Ms. Jarnagin

reflects that she did receive the restricted release from Concentra regarding the claimant

following the August 2012 incident, and that work was provided within the restrictions. 

Ms. Jarnagin confirmed that by the time she became aware of the claimant’s left shoulder

complaint it had been reported to his supervisor.  Ms. Jarnagin testified that respondent declined

to provide/authorize an MRI of the claimant’s left shoulder, at which point the claim was denied

by respondent-carrier.  Ms. Jarnagin testified that she was informed that the claimant’s claim was

denied because of “pre-existing condition”. (T. 57).  

Ms. Jarnagin testified regarding the extent of her contact with the claimant in terms of

investigating the claimed August 2012 left shoulder injury:

     Other than I reviewed the accident report that he filled out and
that type of thing. (T. 57). 
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Ms. Jarnagin explained that the “accident report” was a type of internal document.  Ms. Jarnagin

testified that she also reviewed the Form AR-N.  The testimony of Ms. Jarnagin reflects that the

claimant did not indicate in his documentation that the August 2012 incident was a second

occurrence.  Ms. Jarnagin testified that she was first made aware of the claimant’s prior left

shoulder condition/injury by respondent-carrier after they investigated the claim.  Regarding the

afore, Ms. Jarnagin continued:

     What Travelers reported to me was that the records they had
from the VA said he didn’t report it as a work-related injury and
that he couldn’t recall how it happened. (T. 59).

Ms. Jarnagin confirmed that respondent-carrier secured the claimant’s medical records from the

VA Hospital.  Ms. Jarnagin testified that by the time the Form AR-C was completed by the

claimant on November 26, 2012, the claim was being handled by respondent-carrier, Travelers

Insurance Co.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, to include December 2011 and August 2012, the 

employment relationship existed. 

3. The medical records received as a proffer by the claimant during the hearing are 

herein designated a part of the official record as Claimant Exhibit #1, pursuant to Ark. Code

Ann.§11-9-705 (a)(1).
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4. On or about December 2011, the claimant sustained an injury to his left shoulder 

arising out of and in the course of his employment.        

    5. On or about August 8, 2012, the claimant sustained an injury, in the form of an 

aggravation of his pre-existing condition, to his left shoulder arising out of and in the course of

his employment. 

6. On August 8, 2012, the claimant earned an average weekly wage of $571.50, 

generating compensation benefit rates of $381.00/$286.00, for temporary total/permanent partial

disability.

7. The claimant was temporarily totally disabled for the period commencing 

November 5, 2012, and continuing through February 20, 2013.     

8. The claimant failed to provide notice to respondents of the December 2011, 

compensable injury prior to November 26, 2012.  Pursuant to Ark. Code Ann. §11-9-701 (a)(1),

respondents are not responsible for disability, or medical benefits prior to receipt of the

employee’s report of injury.  

9. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s injury of August 8, 2012.

10. The respondents have controverted the compensability of the August 8, 2012, in 

its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment he 

suffered an injury to his left shoulder on two (2) separate occasions; that he failed to report the

first injury to appropriate supervisory personnel of respondent-employer; that following his
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recovery from the first injury he suffered the second injury which was appropriately reported;

that respondents denied the compensability of the second injury; that as a result of the second

injury he was temporarily totally disabled for three (3) months during which time he received

medical treatment.  The claimant seeks appropriate corresponding temporary total disability

benefits and medical benefits.  The respondents deny that the claimant suffered a compensable

shoulder injury.

The present claim is one governed by the provision of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defined “compensable injury”:

(i)     An accidental injury causing internal or external physical
harm to the body . . . arising out of and in the course of
employment and which requires medical services or results in
disability or death.  An injury is “accidental” only if it is caused by
a specific incident and is identifiable by time and place of
occurrence[.]

It is not a prerequisite to compensability that the claimant identify the precise date upon which an

accidental injury occurred, but rather the claimant must only prove that the occurrence of the

injury is capable of being identified.  Eden v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d

369 (2001).

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: 1) an injury arising out of and in the course of employment; 2) that the injury
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caused internal or external harm to the body which required medical services or resulted in

disability or death; 3) medical evidence supported by objective findings, as defined in Ark Code

Ann. §11-9-102 (16), establishing the injury; and 4) that the injury was caused by a specific

incident and identifiable by time and place of occurrence. Ark. Code Ann. §102 (4)(A)(i)(Repl.

2002).  Mikel v. Engineered Specialty Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

The claimant commenced his employment with respondent on June 26, 2007.  The

physical demands of the claimant’s job duties are not disputed.  There is no evidence in the

record to reflect that the claimant experienced difficulties, limitations or restrictions in the use of

his left shoulder prior to his employment with respondent-employer.  While uncertain of the

specific date of his first injury, the claimant identified the circumstances of the first incident

noting that it was in December 2011; that he was working with another gentleman on a trailer;

that they were sending out some material to be galvanized; that the plates with studs weighed

between 40 to 170 pounds; that he was on a ladder and reaching overhead restacking the plates. 

The claimant concluded that the initial injury to his left shoulder during the afore.  

Later during the day following the above job activities of restacking the plates the

claimant began to experience pain in the left shoulder.  The claimant attributed the pain in his left

shoulder as a strain, went home after work and soaked it with Epsom Salts.  The claimant’s left

shoulder symptoms progressed to the point that he sought medical treatment for same.  The

claimant did not report the injury to appropriate supervisory personnel of respondent-employer.  

Ark. Code Ann. §11-9-701, Notice of injury or death, provides, in pertinent part:

(a)(1)     Unless an injury either renders the employee physically or
mentally unable to do so, or is made known to the employer
immediately after it occurs, the employee shall report the injury to
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the employer on a form prescribed or approved by the Workers’
Compensation Commission and to a person or at a place specified
by the employer, and the employer shall not be responsible for
disability, medica, or other benefits prior to receipt of the
employee’s report of injury. 

*          *          *

(b)(1)     Failure to give notice shall not bar any claim:
     (A)   If the employer had knowledge of the injury or death;
     (B)   If the employee had no knowledge that the condition or
disease arose out of and in the course of the employment; or 
     (C)    If the commission excuses the failure on the grounds that
for some satisfactory reason the notice could not be given. 
(2)     Objection to failure to give notice must be made at or before
the first hearing on the claim.       

The evidence preponderates that the claimant did not complete an accident report or a Form AR-

N, Notice of Injury, in connection with the December 2011, left shoulder injury.  The claimant,

who is a veteran, sought medical treatment for his left shoulder complaints from the VA hospital. 

The claimant filed a Claim For Compensation, Form AR-C, with the Arkansas Workers’

Compensation Commission dated November 26, 2012, which was received on November 28,

2012.  The afore reflects dates of injury to the left shoulder of December 8, 2011, and August 8,

2012. (CM #2).

The medical in the record reflects that the claimant underwent plain films of the left

shoulder on December 19, 2011, at the VA Hospital.  On March 29, 2012, the claimant

underwent an orthopedic surgery consult with Dr. David N. Collin relative to his left shoulder. 

The consultation report relative to the afore reflects, in pertinent part:

CHIEF COMPLAINT:   The patient is s 60-year-old, red-headed
patient who reports insidious onset of left shoulder pain of several
months duration.  He works a physical job, but a specific event,
incident, or recurrence is not recalled.  No remote problems, such
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as fracture or dislocation.  The contralateral shoulder is not so
bothersome.  The pain seems to be exacerbated with use,
particularly when the arm is away from the body, some element of
nighttime pain.  He has limited conservative treatment up to this
point.  No history of significant cervical spine disorder.  He has
had some hand trauma in the past and inquires about evaluation for
his hands as well. 

He is in no acute distress.  Cervical spine shows physiologic
motion without provocation of neck, shoulder or arm pain.  Right
shoulder reveals preservation of motion.  Power is satisfactory. 
Tendon sign is absent.  Minimal crepitation with rotation. 
Acromioclavicular joint is slightly prominent, but nontender. 
Right shoulder reveals prominent acromioclavicular joint, but not
particular tenderness.  Motion is preserved.  Significant coarse
subacromial crepitation is noted.  There is rotation in the elevated
position.  Biceps intact without provocative signs.  Power is
satisfactory.  Tendon sign is slight in supraspinatus. .    .    .

Plain films show degenerative change at the acromioclavicular
joint, minimal enthesopathic change at the greater tuberosity.  No
other lesions are observed.

*           *          *

IMPRESSION:
1.    Left shoulder pain syndrome, subacromial roughness -
subacromial bursitis versus rotator cuff tear.
2.    Hand pain syndrome, bilateral, posttraumatic. 

PLAN:
1.     He will undergo magnetic resonance imaging of the left
shoulder.

*            *            *
3.     Continue present work status.  He is advised regarding
precautions. (RX #1). 

The medical discloses that the claimant underwent the above recommended left shoulder MRI on

April 18, 2012.

A April 26, 2012, chart note of the claimant authored by Dr. Karen S. Seale, reflects, in
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pertinent part:

HX:
Returns after getting MRI of left shoulder.

MRI interpretation is that of 5-6 mm tear of the supraspinatus in
the AP plane.  Dr. Collins reviewed the MRI with me today and
recognizes the image as interpreted.

Clinically, symptoms really flared after repetitive use of shoulder
lifting heavy steel plates overhead, asp part of his work with AFCO
Steel.  At his age of 60 and his job that requires heavy lifting, the
decision to proceed with surgery will cause significant hardship. 
On the other hand, if symptoms could be managed non-operatively
at a level he could live with, he might be better off without surgery. 
In that case, he understands that he will be at risk for rupture from
small tear to larger one in the event of trauma or forced movement
against resistance. 

To that end, Dr. Collins has suggested obtaining an arthrogram
with post injection movement to help determine whether or not the
tear is a small one or a larger rent.  The results of this will help
determine the need for surgery.  (CX #1). 

In a May 21, 2012, ADDENDUM, Dr. Seale noted of the claimant:

Results from MRI are as follows:
     Impression:

SUCCESSFUL LEFT SHOULDER ARTHROGRAM
DEMONSTRATING PARTIAL THICKNESS ARTICULAR
SURFACE TEARS OF THE SUPRASPINATUS AND
INFRASPINATUS TENDONS. 
NO FULL-THICKNESS COMPONENT DEMONSTRATED.
(CX #1). 

The medical in the record reflects that the claimant was again seen at the VA Clinic on

May 31, 2012.  The Progress Notes relative to the afore reflects, in pertinent part:

HISTORY:   The patient is a 60-year-old established patient of our
clinic last seen by Dr. Collins for left shoulder pain of several
months duration.  He is a steel worker, but not specific trauma and
no remote problems such as fracture or dislocation and the
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contralateral shoulder is not painful.  The pain is worse with use,
but does seem to be slightly improved since last visit and has only
had limited conservative treatment up until this point.  He has no
history of significant cervical spine disorder.  At last visit, patient
was found on MRI to have partial thickness rotator cuff tear of the
infra and supraspinatus.  The MR arthrogram was ordered to
further delineate the nature of his tear.  On arthrogram, does not
appear to be any full-thickness component or significant partial-
thickness component of the tear.

PHYSICAL EXAM: Right shoulder has preservation of motion. 
Distal motor sensation intact to bilateral upper extremities.  There
is only minimal crepitation with rotation of the left shoulder and
motion is preserved.  Plain films were reviewed and show mild
degenerative changes of the acromioclavicular joint. .   .    .

IMPRESSION: Left shoulder partial thickness tear of the infra and
supraspinatus.

PLAN: The patient’s arthrogram and MRI were reviewed with Dr.
Collins.  At this point in time, we do not feel that the patient’s
partial-thickness tear is significant enough to warrant surgical
intervention at this time and will likely be helped with conservative
management; therefore, patient was given a formal Physical
Therapy referral today for rotator cuff strengthening and range of
motion exercises.  Patient was also given an injection of 60 mg
Depo-Medrol and 8 mL lidocaine after appropriate consents were
obtained.  This was done in a sterile fashion.  We will continue
with conservative measures and with Physical Therapy to see if
patient has improvement of his left shoulder pain.  Patient will be
discharged to his primary care physician.  If he continues to have
problems in the future, he will be referred back to our clinic. (CX
#1).

There is no evidence in the record to reflect that the claimant loss time from work

following the December 2011, left shoulder injury and treatment.  Further, the evidence

corroborates the claimant’s assertion that he rehabilitated his left shoulder with physical therapy

and conservative treatment following the diagnosis of the partial tear in the rotator cuff of the left

shoulder, based on the MRI scan of same.  Surgery was not pursued by the claimant for the left
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shoulder partial tear following his consultation by Dr. Collins, an orthopedic surgeon.

On August 8, 2012, the claimant reported an injury to his left shoulder as a result of

performing employment duties.  The injury was reported to appropriate supervisory personnel of

respondent-employer, and the claimant was referred to the designated medical provider of

respondents, Concentra.  There is not a dispute regarding the claimant’s job activities on August

8, 2012, to which he attributed the left shoulder injury.  

The August 8, 2012, reporting was the first injury to his left shoulder that the claimant

had made to respondents of a job-related injury.  Ms. Lisa Jarnagin, a Human Resource Assistant

of respondent-employer, confirmed that the claimant was seen by the providers at Concentra on

three (3) separate occasions in connection with the August 8, 2012, left shoulder injury reporting,

during which time the medication was prescribed, and restrictions on his employment activities

were imposed.   An MRI of the claimant’s left shoulder was recommended by the physician at

Concentra.  Once respondent-carrier obtained the claimant’s prior medical records, to include

those of his prior treatment for the left shoulder complaint from the VA Hospital, and ascertained

that a prior MRI of the left shoulder had been obtained, the claimant’s August 8, 2012, left

shoulder claim was controverted and further workers’ compensation benefits denied. 

The respondents denies workers’ compensation benefits in connection with the claimant’s

August 8, 2012, claim, asserting that the same was a pre-existing condition.  In workers’

compensation law, an employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing condition are compensable. Heritage Baptist Temple v.

Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-existing non-

compensable condition by a compensable injury is itself compensable. Oliver v. Guardsmark, 68
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Ark. App. 24, 3 S.W.3d 336 (1999).

An aggravation is a new injury resulting from an independent incident.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  Since an aggravation is a new injury with an

independent cause it must meet the definition of a compensable injury in order to establish

compensability.  Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The claimant credibly described the employment activities which resulted in his left

shoulder complaint on August 8, 2012, and the reporting of his injury to appropriate supervisory

personnel of respondent-employer.  The claimant was directed by respondents to Concentra for

medical treatment in connection with the August 8, 2012, left shoulder complaint.  The medical

providers at Concentra recommended an MRI of the left shoulder as a part of the treatment of the

claimant’s left shoulder complaint.  Upon receiving the claimant’s medical records from the VA

Hospital, respondent-carrier learned of the previous April 18, 2012, left shoulder MRI and denied

further medical treatment.

Once respondents denied the compensability of the August 8, 2012, left shoulder claim,

the claimant sought and obtained medical treatment for same at VA Hospital.  The claimant

returned to the VA Hospital on September 21, 2012, at which time an MRI of the left shoulder

was performed.  The September 21, 2012, radiology report reflects, in pertinent part:

Proc Modifiers:   LEFT
Reason for Study: sudden onset of moderated to severe pain in left  
                             shoulder.

*          *          *

Report:
COMPARISON: Plain films dated 12/19/2011 and previous MRI
dated 04/18/2012.
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HISTORY: The patient is a 60-year-old male who presents with
sudden onset of severe left shoulder pain.  Rule out acute
pathology.

TECHNIQUE: Multiplanar multisequence images were obtained
both with and without fat suppression of the left shoulder.

FINDINGS: The patient once again demonstrates mild
degenerative arthrosis of the acroioclavicular joint.  The patient
exhibits a minimal type III acromion without evidence of an os
acromiale.  The long head biceps tendon appears normal in course,
caliber and signal characteristics.  The glenoid labrum appears
intact.  The patient continues to exhibit high grade partial thickness
tearing of the supraspinatus tendon and bursal surface frying of the
infraspinatus tendon as previously noted.  In comparison to the
preceding study this does not represent a marked interval change. 
The patient continues to exhibit a partial thickness tear of the
subscapularis and the superior -most fibers.  This may be
minimally increased in extent since the prior study measuring 1 cm
in involvement of the superior fibers.  The teres minor remains
normal.  The patient exhibits increased fluid in the joint as well as
the subacromial/subdeltoid bursa.  There continues to be
suggestion of a small full thickness component involving the
supraspinatus tendon anteriorly.  No significant muscle atrophy is
demonstrated.  

Impression:
1.  NO SIGNIFICANT INTERVAL CHANGE IN LEFT
SHOULDER MRI SINCE 04/18/2012.  INCREASED
DIFFUSION. (CX #1)

A October 9, 2012, LR Urgent Care Clinic Note of the VA Hospital reflects, relative to the

claimant:

SUBJECTIVE:

RECENTLY REINJURED LEFT SHOULDER AT WORK.  WC
DOCTORS TOLD WAS PRE-EXISTING BASED ON MRI.  HE
CONTINUES WITH PAIN AND RECENT MRI COINFIRMS
NO CHANGE RADIOGRAPHICALLY.  (CX #1).

The medical reflects that the claimant was seen at the VA Hospital on November 5, 2012.  The
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clinic note relative to the afore reflects, in pertinent part:

CC: L shoulder pain
narrative - “ ROTATOR CUFF INJURY 4/12; IMPROVED WITH
THERAPY; REINJURED ABOUT 2 MO AGO.  WC DOCTOR
THOUGHT WAS PREEXISTING; CLINICAL IS NEW INJURY. 
WOULD LIKE TREATMENT PROGRAM AND OPINION. 
REPEAT MRI IS ALSO AVAILABLE.”

Hx:
Mr. Smith is a RHD 60y/o M w/ hx ox HTN, and L shoulder
partial RTC tears presents for re-eval for L shoulder pain.  Pt
presents today w/ a re-injury of previous L shoulder pain and
partial RTC tears.  Pt has prev been seen by Ortho and had L
shoulder steroid injection in 5/2012.  Pt states injection provided
excellent several month pain relief.  He also had 2 appt for L
shoulder scapular stabilization program and reports previously
conducting daily HeP.  Today he reports a 4-6 week reaggravation
of L shoulder while attempting to lift 85lbs object at work.  Pt
works at local steel company, AFCO, in manual labor job w/
frequent lifting.  He denies any popping or subluxation w/ recent
injury.  Mr. Smith continues to work but has frequently had to take
off work for pain relief.  Max pain level is 9/10 w/ certain
movements/activities, and will decrease to 6/10 w/ prn Tramadol
100mg qid and Meloxicam. 

*          *          *

PE:

*          *          *

Palpation: – L shoulder - tender over AC joint and bicipital groove
and over posterior gleno-humeral joint region. 

*          *          *

P:
1.   Will provide w/ L shoulder subacromial steroid injection

2.   Will order 2nd course of comprehensive OT for scapular
stabilization and RTC strengthening
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3.   Will d/c from clinic.  (CX #1).

The medical evidence in the record reflects that claimant was evaluated for treatment on pain in

his left shoulder on November 16, 2012, pursuant to a referral by Dr. Adams.  The Progress

Notes relative to the afore reflects, in pertinent part:

S:    Patient reports history of L shoulder pain which began as mild
soreness early 2012 that resolved with HEP by PT then
exacerbation in 8/2012 after lifting at work with LUE.  Patient
denies numbness of L hand fingers but states the pain has limited
in his sleep abilities and work abilities.  He states he is off work for
approx 3 months.  (CX #1). 

The claimant has sustained his burden of proof by a preponderance of the evidence that

he sustained a compensable injury on August 8, 2012, in the form of an aggravation of his pre-

existing December 2011, left shoulder injury; that the injury caused internal or external harm to

the body which required medical services and resulted in disability; medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (16) establishing the injury, and

that the injury was caused by a specific incident and identifiable by time and place of occurrence.

A comparison was had of the claimant’s April 18, 2012, left shoulder MRI with that of

September 21, 2012.  While the September 21, 2012, left shoulder MRI did not show significant

interval changes since the April 18, 2012, it did show “increased fluid in the joint as well as the

subacromial/subdeltoid bursa” as well as increased diffusion – objective findings.  The

respondents controverted the compensability of the claimant August 8, 2012, injury/aggravation

in its entirety. 

Medical Benefits
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer shall promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).   The employee has the burden of proving that medical

services are reasonably necessary by a preponderance of the evidence.  The afore services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable 

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  

The claimant suffered injuries to his left shoulder on or about December 2011, and

August 8, 2012.  The claimant did not seek medical treatment from respondents in connection

with the December 2011, injury, but rather received same from the VA Hospital.  The claimant

reported the August 8, 2012, timely and appropriately to supervisory personnel of respondent-

employer and was seen on three (3) separate occasions by the designated medical provider of

respondents.

It is undisputed that the medical providers at Concentra, the designated medical provider

of respondents, recommended an MRI of the claimant’s left shoulder in the treatment of the

August 8, 2012, compensable injury.  Upon receipt of the claimant’s prior medical records from

the VA Hospital relative to the December 2011, compensable injury, the respondents

controverted the compensability of the claimant’s August 8, 2012, left shoulder injury.  There is
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no showing that the respondents conducted any further inquiry upon receipt of the claimant’s VA

medical records, but rather summarily dismissed the compensability of the left shoulder injury as

a “pre-existing condition”.  As noted above, the evidence preponderates that the claimant

suffered a compensable aggravation of his pre-existing left shoulder injury on August 8, 2012. 

Respondents refused to provide the recommended left shoulder MRI in connection with the

treatment of the claimant’s left shoulder injury.  The claimant was able to obtain the necessary

treatment, to include another MRI of the left shoulder at the VA Hospital, on September 21,

2012.  The respondents have controverted the claimant’s entitlement to workers’ compensation

from the August 8, 2012, left shoulder injury in its entirety. 

Temporary Total Disability Benefits

The claimant sustained unscheduled compensable injuries to his left shoulder in 

December 2011, and on August 8, 2012.  The claimant did not miss time from work in

connection with the December 2011, injury.  A claim for workers’ compensation benefits was

not filed for the December 2011, left shoulder injury until November 26, 2012.  Following the

occurrence of the August 8, 2012, compensable left shoulder injury the claimant was returned to

restricted work by his treating physician at Concentra, respondents’ designated medical provider.  

Once respondents controverted the compensability of the August 8, 2012, left shoulder

injury the claimant was no longer afforded restricted/light duty work.  The claimant was taken off

work for three (3) months by his treating physician at the VA Hospital, Dr. Adams, as he

underwent conservative treatment for the left shoulder injury. 

Temporary total disability for unscheduled injuries is that period within the healing

period in which claimant suffers a total incapacity to earn wages.  Ark. Sate Highway &
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Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant’s healing

period has not ended when treatment is being administered for the healing and alleviation of the

condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  In the

present claim, the claimant continued to receive active medical treatment in connection with

treatment of his left shoulder injury until February 20, 2013, during which time he was unable to

work.  Respondents have controverted this claim in its entirety. 

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly $381.00, for the period commencing November 5, 2012, and

continuing through February 20, 2013, as a result of his compensable left shoulder injury of

August 8, 2012.  Said sums accrued shall be paid in lump without discount.  Respondents may

claim credit for sums heretofore paid to the claimant during the afore period in the form of short-

term disability benefits and/or unemployment compensation benefits.

Respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses arising out of and in connection with the

treatment of the claimant’s compensable left shoulder injury of December 2011, and August 8,

2012, pursuant to Ark. Code Ann. §11-9-508 (a) (Repl. 2002). 

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED. 

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


