
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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Claimant was represented by HONORABLE GREGORY GILES, Attorney at
Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 7, 2014, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

January 9, 2014, and a Prehearing Order was filed on January 13, 2014.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the April 7, 2014, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee/self-insured employer relationship existed at all
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relevant times, including February 27, 2013.

3) The claimant is entitled to the maximum compensation rates in
effect for 2013.

4) Claimant has reached maximum medical improvement.

5) If claimant is found to have a compensable right shoulder injury,
then the rating is agreeable by the parties to be 10% to the body
as a whole.

6) If claimant is found to be entitled to temporary total disability
benefits, respondents are entitled to an offset for accident and
sickness pay the claimant received pursuant to Ark. Code Ann.
§ 11-9-411.  (T. p. 11, lines 6-12) 

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable right shoulder
injury by specific incident on February 27, 2013.

2) If compensability is overcome, whether claimant is entitled to
temporary total disability benefits from March 14, 2013, through
December 12, 2013, all associated medical treatment, and/or
attorney’s fees.

3) If compensability is overcome, whether claimant is entitled to
wage loss disability benefits in excess of his 10% anatomical
impairment.

The claimant contended at the full hearing that he sustained a

compensable right shoulder injury on February 27, 2013; and that he is

entitled to temporary total disability benefits from March 14, 2013, through

December 12, 2013, all associated medical treatment and attorney’s fees.

The claimant contends acknowledgment of receipt of accident and sickness
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pay benefits.  Claimant contends the medical treatment he has received since

February 27, 2013, has been reasonable, necessary, and related to his

compensable injuries and that the respondents should be ordered to pay for

the same.  Claimant contends entitlement to additional medical treatment.

Claimant contends respondents should be ordered to pay attorney’s fees as

provided by law.  Claimant contends he is entitled to wage loss disability

benefits in excess of the 10% permanent physical impairment rating.  

Respondents contended at the full hearing that the claimant did not

sustain a compensable injury on or about February 27, 2013.  Claimant is not

entitled to an award of past or future medical benefits.  Claimant is not entitled

to an award of weekly benefits.  If claimant is found to be entitled to an award

of weekly benefits, respondents are entitled to a credit pursuant to Ark. Code

Ann. § 11-9-411 in the amount of accident and sickness pay benefits received

by the claimant.  The claimant is not entitled to an award of attorney’s fees.

Respondents deny liability for the 10% permanent physical impairment rating

to the body as a whole assigned by Dr. Bryant.  Respondents also contend

the claimant cannot prove entitlement to wage loss disability benefits.

DISCUSSION

The claimant, age 56, began working for the respondent employer on

October 10, 1977.  (T. p. 17, line 20)  The claimant was originally hired in to

work for the respondents in “utility and curing”.  (T. p. 19, line 1)  The claimant
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continued working for Cooper Tire but went to work in the warehouse after a

couple of years and then stayed in the warehouse job for approximately “five

or six years.”  (T. p. 19, line 25)  Following his warehouse position with Cooper

Tire, the claimant worked as a 1-DR tire builder.  The claimant testified he

worked as a 1-DR tire builder for approximately 22 to 24 years.  (T. p. 20,

lines 16-17)  Claimant testified he next worked for Cooper Tire in the “bead

room.”  (T. p. 20, lines 20-21)  The claimant testified as follows regarding his

job duties while working in the “bead room”:  

Q Can you explain to us in general terms, when we say bead
processor, what was your job?  What were you doing?

A Well, you worked on a machine that had what they called
two turn tables.  They were metal tables, and you’d go get a rack
of what they called raw beads, which was woven beads into a
circle that had a rubber coating on them.

Q When you say a rack, what are you talking about?

A A rack is like, it had four pins on it and it had these beads
just stacked one right against the other with pins probably from
the end of this to like right here long, and there was four pins and
they’d just be packed full of these beads, and you’d pull that over
to your machine on one side and you’d take those off of the rack,
and you’d put them in the turn tables.  They had little slots in the
turn tables and then it had an electric eye that read when you put
that in. . . .

Q Are you talking about would you take them off one at a
time and put them in the machine. . . . .

A Yes.

Q . . . . . or would you, say, just grab them all in a big hunk?
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A No.  One at a time.

(T. pp. 24-25, lines 19-25 & 1-19)

While working in the bead room on February 27, 2013, the claimant

alleges he sustained a compensable right shoulder injury.  The claimant

testified as follows regarding the February 27, 2013, incident that allegedly

caused his right shoulder injury:

Q Please explain to us then what you recall happened on
February 27, 2013, that made this day different from any other
day.

A I was pulling that rack out.  I had went in that morning and
there was a half a rack at my machine, and I started work. . . . .
 We start work at 6:48.  That’s when we can log on our machine.
We can’t log on until 6:48 in the morning.

Q That’s the earliest?

A Yeah.

Q What time would you typically get there?

A I was always early.  I always logged on at 6:48.  I was
always early for work.  They would let you in the gate at 6:30, but
you can’t log on that machine until 6:48 on the computer.  I
logged on and I filled that rack up.  I ran three hundred beads,
printed out a ticket and went to move that rack out, and when I
shoved on that rack and stuff, I felt like a pop in my shoulder, and
my arm just went down.

Q When you say you felt a pop, which shoulder are you
referring to?

A My right shoulder.
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(T. pp. 31-32, lines 21-25 & 1-17)

The claimant testified he immediately went to see his supervisor, Randy

Graham, and reported the incident.  The claimant testified he was in

substantial pain and did fill out an incident report with his supervisor on

February 27, 2013.  The claimant testified after reporting the incident to

Cooper Tire, they sent him to HealthCare Express.  The medical records from

HealthCare Express indicate the claimant’s diagnosis as “shoulder strain.”

(Cl. Ex. 1, p. 14)  HealthCare Express returned the claimant to work on light

duty with no right arm activity and scheduled the claimant for an MRI.  (Cl. Ex.

1, p. 17)  The medical records show the claimant received an MRI of his right

shoulder on March 6, 2013, which found:

FINDINGS:  Large full-thickness tears of the supraspinatus and
infraspinatus tendons with tendon retraction and atrophic signal
changes in the muscle bodies consistent with chronic rotator cuff
tears.  There is associated superior subluxation of the humeral
head with narrowing of the subacromial space and cystic
degenerative changes involving the acromion.  Advanced
degenerative changes of the acromioclavicular joint.  The
acromion has a hooked undersurface.  Fluid in the
subacromial/subdeltoid bursa.  1.3 meter subchrondral cyst in
the anterior aspect of the humeral head.  Increased signal in the
muscle body of the teres minor suggesting muscle strain.  No
full-thickness tear is seen of the tendon.  Subscapularis appears
intact.  Bicipital tendon no [sic] well demonstrated.  Glenoid
labrum unremarkable.  No fracture or dislocation.

(Cl. Ex. 1, p. 18)

Due to the findings on the claimant’s right shoulder MRI, the claimant was
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referred to Dr. Alkire.  

Dr. Alkire in his May 1, 2013, report initially stated, “We’ll proceed with

surgery at his convenience.  I have told the patient and his union

representative with him that I do not believe that his findings on MRI are

consistent with an acute rotator cuff tear from his injury of February 27, 2013.

he may have strained his shoulder but the findings on MRI at the present time

sure for many months if not years.” [sic] (Cl. Ex. 1, p. 29)  The medical records

show the claimant did undergo right shoulder surgery from Dr. Alkire on

May 1, 2013, and underwent a diagnostic arthroscopy with decompression of

subacromial space.  (Cl. Ex. 1, p. 35)  Dr. Alkire opined during surgery the

claimant had an irreparable rotator cuff.  Following his right shoulder surgery,

the claimant underwent physical therapy at St. Michael’s.  Dr. Alkire in his

September 26, 2013, letter stated, ”It is my opinion that Mr. Smith has  at least

had an aggravation of a pre-existing condition of his shoulder, based upon his

history, examination and MRI findings.”  (Cl. Ex. 1, p. 63)  Dr. Alkire in his

September 26, 2013, report went on to state, “at this point Mr. Smith has no

specific restrictions of his shoulder on either side, although use of his arms

overhead and use of his arms with heavy lifting would probably increase his

shoulder pain now and in the future.”  (Cl. Ex. 1, p. 64) The claimant went to

Dr. Bryant on February 13, 2014, and was rated with a 10% whole body

impairment based upon his right shoulder injuries. 
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The claimant contends he sustained a compensable right shoulder

injury by specific incident on February 27, 2013.  The claimant contends he

is entitled to temporary total disability benefits, all associated medical care,

attorney fees, permanent partial disability benefits, and wage loss disability

benefits.  Respondents contended at the full hearing that the claimant did not

sustain a compensable right shoulder injury by specific incident on

February 27, 2013, or in the alternative if compensability is overcome that they

are not responsible for temporary total disability benefits, permanent partial

disability benefits, or wage loss disability benefits.

ADJUDICATION

For the claimant to establish a compensable injury as a result of a

specific incident which is identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002),

must be established:

1) proof, by a preponderance of the evidence, of an injury
arising out of and in the course of employment;

2) proof, by a preponderance of the evidence that the injury
caused internal or external physical harm to the body
which required medical services or resulted in disability or
death;

3) medical evidence supported by objective findings, as
defined in Ark. Code Ann. § 11-9-102(4)(D), establishing
the injury; and

4) proof, by a preponderance of the evidence, that the injury
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was caused by specific incident and is identifiable by time
and place of occurrence.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The employee has the burden of proving by a preponderance of the

evidence that he sustained a compensable injury.  Ark. Code Ann. § 11-9-

102(4)(E)(i).  Preponderance of the evidence means the evidence having

greater weight or convincing force.  Metropolitan National Bank v. LaSher Oil

Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  In workers’ compensation

law, an employer takes the employee as he finds him, and employment

circumstances that aggravate preexisting conditions are compensable.

Heritage Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation, being a new injury with an independent cause, must

meet the requirements for a compensable injury.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).

In the case at hand, the claimant had preexisting problems with his right

shoulder.  The medical records show the claimant had right shoulder

complaints as far back as 2001.  (Cl. Ex. 1, p. 1)  Additionally, the claimant’s

MRI from March 6, 2013, shows the claimant had chronic and degenerative

right shoulder problems for some time.  I find that the claimant has proven by

a preponderance of the evidence that he sustained a compensable

aggravation of his  preexisting right shoulder condition.  I base this decision
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on a number of factors.  First, I find that the claimant has proven by a

preponderance of the evidence all the elements of compensability outlined

above.  The medical records from the date of the injury, February 27, 2013,

show that the claimant had “swollen” over his rotator cuff on the right side.

(Cl. Ex. 1, p. 13)  The medical records show the claimant had objective

findings of a new injury that aggravated his preexisting shoulder injury both

with the objective finding of swelling over the rotator cuff and based upon the

findings in the MRI from March 6, 2013.  The March 6, 2013, MRI report

states, “Increased signal in the muscle body of the teres minor suggesting

muscle strain.”  Even though claimant’s MRI primarily consists of chronic and

degenerative changes that had accrued over several months if not years of

the claimant’s life, the fact of the matter still remains the claimant was able to

work full duty without missing any work due to his right shoulder for many

years prior to February 27, 2013.  

The evidence now before the Commission leads this examiner to find

that the claimant did sustain a compensable right shoulder injury by specific

incident on February 27, 2013, in the form of a compensable aggravation of

his preexisting degenerative right shoulder.  It is important to note Dr. Alkire’s

opinion stated in his September 26, 2013, letter wherein  he states, ”It is my

opinion that Mr. Smith has at least had an aggravation of a pre-existing

condition of his shoulder, based upon his history, examination and MRI
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findings.”  (Cl. Ex. 1. pp. 63-64) I also note the claimant had objective findings

of swelling on February 27, 2013.

The claimant’s right shoulder following his February 27, 2013,

compensable aggravation required surgery by Dr. Alkire.  Employers shall

promptly provide for an injured employee such medical treatment as may be

reasonably necessary  in connection with the injury received by the employee.

Ark. Code Ann. § 11-9-508(a).  The employee has the burden of proving by

a preponderance of the evidence that the medical treatment is reasonable and

necessary.  Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W .3d

445 (2005).  What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).  The record now before the

Commission leads this examiner to find that the claimant has proven by a

preponderance of the evidence that all medical treatment contained in the

record herein including but not limited to the surgery performed by Dr. Alkire

was reasonable, necessary, and related to the compensable aggravation

injury of his right shoulder.  Therefore, respondents are responsible for all

medical treatment contained in the record with regard to the claimant’s right

shoulder after February 27, 2013.

The claimant is requesting temporary total disability benefits from

March 14, 2013, through December 12, 2013.  Temporary total disability is
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that period within the healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  In the case at hand, the medical records show that

the claimant was not taken completely off work, but rather placed on light duty,

from the date of injury up through the date of his surgery on May 1, 2013.  The

claimant has failed to prove by a preponderance of the evidence that he

suffered a total incapacity to earn wages from the date of injury through

May 1, 2013.  However, on May 1, 2013, the claimant underwent right

shoulder surgery as a result of his compensable right shoulder injury.  The

claimant was not able to work immediately after his surgery.  On

September 26, 2013, after claimant’s right shoulder surgery, Dr. Alkire did

state the claimant had “no specific restrictions of his shoulder.”  (Cl. Ex. 1, p.

64) 

The evidence now before the Commission shows the claimant did not

suffer a total incapacity to earn wages after September 27, 2013, as a result

of his compensable right shoulder injury.  However, the claimant has proven

by a preponderance of the evidence that he remained within his healing

period and suffered a total incapacity to earn wages from May 1, 2013,

through September 27, 2013.  As such, the claimant has proven by a

preponderance of the evidence that he is entitled to temporary total disability

benefits due to his compensable right shoulder injury from May 1, 2013,
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through September 27, 2013, and is entitled to the maximum statutory

attorney’s fees associated with said indemnity benefits.

The claimant seeks permanent partial disability benefits as a result of

his compensable right shoulder injury.  Permanent impairment is any

functional or anatomical loss remaining after the healing period has been

reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411

(1994).  Permanent benefits shall be awarded only upon a determination that

the compensable injury was the major cause of the disability or impairment.

Ark. Code Ann. § 11-9-102(F)(iii)(a).  “Major cause” means “more than fifty

percent of the cause,” and a finding of major cause shall be established

according to the preponderance of the evidence.  Ark. Code Ann. § 11-9-

102(14).  

In the case at hand, I find the claimant has failed to prove by a

preponderance of the evidence that his compensable injury was the major

cause of his disability or impairment.  Even though Dr. Alkire agreed that the

claimant sustained at least a compensable aggravation, Dr. Alkire’s May 1,

2013, report also stated, “I do not believe that his findings on MRI are

consistent with an acute rotator cuff tear from his injury of February 27, 2013.

he may have strained his shoulder but the findings on MRI at the present time

sure for many months if not years.” [sic] (Cl. Ex. 1, p. 29)  The medical records

show that the claimant did in fact sustain a strain of his preexisting right
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shoulder condition and had swelling of the rotator cuff immediately following

the incident on February 27, 2013.  Even though the claimant has proven by

a preponderance of the evidence he sustained a compensable aggravation

of his right shoulder condition, I find that the claimant has failed to prove by

a preponderance of the evidence that his compensable injury was the major

cause of his disability or impairment.  The claimant’s MRI of his right shoulder

from March 6, 2013, clearly shows that the major cause of the claimant’s

disability or impairment is his “severe degenerative changes.”  I find that the

MRI from March 6, 2013, shows that the claimant’s condition was “chronic”

and his compensable injury was not the major cause of the 10% impairment

rating assigned by Dr. Bryant.

While respondents stipulated the claimant’s impairment rating was 10%,

they denied liability for the 10% permanent physical impairment rating to the

body as a whole.  (T. p. 11, lines 15-20)  Since the claimant has failed to meet

his burden of proof in regard to major cause, respondents are not liable for the

10% permanent partial impairment rating assigned by Dr. Bryant.  For the

same reasons outlined above, I find that the claimant has failed to prove by

a preponderance of the evidence that he is entitled to any wage loss disability

benefits in excess of the 10% anatomical impairment rating assigned by Dr.

Bryant.  I find that the claimant is not entitled to any wage loss disability

benefits because he has failed to prove by a preponderance of the evidence
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that his compensable injury was the major cause of his disability or

impairment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence
that he sustained a compensable right shoulder injury by specific
incident on February 27, 2013.

4) The claimant has proven by a preponderance of the evidence
that he is entitled to temporary total disability benefits due to his
February 27, 2013, compensable right shoulder injury from
May 1, 2013, through September 27, 2013.

5) The claimant has proven by a preponderance of the evidence
that all medical treatment associated with his right shoulder after
February 27, 2013, contained in the record  herein has been
reasonable, necessary, and related to his compensable right
shoulder injury on February 27, 2013.  Therefore, respondents
are responsible pursuant to Commission Rule 99.30 for all
medical treatment contained in the record herein regarding the
claimant’s right shoulder since February 27, 2013.

6) The claimant has failed to prove by a  preponderance of the
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evidence that he is entitled to permanent partial disability
benefits associated with his right shoulder injury.  The claimant
has failed to prove by a preponderance of the evidence that his
compensable right shoulder injury was the major cause of his
disability or need for treatment.  Therefore, claimant has failed to
prove by a preponderance of the evidence that he is entitled to
the 10% anatomical rating assigned by Dr. Bryant in the form of
permanent partial disability benefits nor is the claimant entitled
to wage loss disability benefits due to his failure to prove major
cause.

7) Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney,
the Honorable Gregory Giles, is entitled to a 25% attorney’s fee
on the indemnity benefits awarded herein.  This fee is to be paid
one-half to be paid by the carrier and one-half to be paid by the
claimant.

AWARD

Respondents are directed to pay benefits in accordance with the

findings of fact and conclusions of law set forth herein in this Opinion.

Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney, the

Honorable Gregory Giles, is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the carrier and

one-half by the claimant.

All accrued sums shall be paid in a lump sum without discount and  this

award shall earn interest at the legal rate until paid pursuant to Ark. Code

Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge 


