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STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

February 18, 2014, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on January 14, 2014.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employee/employer relationship existed on
September 26, 2013.

3. The respondents have controverted this claim in
its entirety.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of right knee injury on
September 26, 2013.
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Respondent:

1. Compensability.

The record consists of the February 18, 2014, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2. The employee/employer relationship existed on
September 26, 2013.

3. The respondent have controverted this claim in its
entirety.

4. The claimant has failed to established by a
preponderance of the evidence that she sustained a
compensable injury on September 26, 2013; the
preponderance of the evidence instead establishes
that the claimant’s injury occurred at a time when
employment services were not being performed.

 
DISCUSSION

The claimant, Ms. Judy Shirley, has been employed by

the State of Arkansas as a medical and pharmaceutical buyer

in the Office of State Procurement since April of 2007.

(T.7) Ms. Shirley has filed a claim for workers’

compensation benefits for a right knee injury that she

sustained on September 26, 2013. (T. 7) The respondent has

controverted this injury in its entirety, contending that

Ms. Shirley was not performing employment services when the

incident occurred. (Comm. Exh. 1 p. 2, 4)

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a
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preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

The Arkansas Court of Appeals recently explained as

follows the statutory “employment services” requirement in

Curtis v. Lemna, 2013 Ark. App. 646: 

In order for an accidental injury to be compensable, it
must arise "out of and in the course of employment."
Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2012). A
compensable injury does not include injuries "inflicted
upon the employee at a time when employment services
were not being performed." Ark. Code Ann. § 11-9-
102(4)(B)(iii). The same test is used to determine
whether an employee was performing employment services
as is used when determining whether an employee was
acting within the course and scope of employment. Pifer
v. Single Source Transp., 347 Ark. 851, 69 S.W.3d 1
(2002). The paramount question is whether the injury
occurred within the time and space boundaries of the
employment, when the employee was carrying out the
employer's purpose or advancing the employer's interest
either directly or indirectly. White v. Georgia-Pacific
Corp., 339 Ark. 474, 6 S.W.3d 98 (1999). 

In the present case, Ms. Shirley’s normal work hours

are from 7:30 to 5:00. (T. 8) Her job duties include

reporting to the Office of State Procurement, located in the

1509 Building at 1509 West Seventh Street in Little Rock,
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but her work also requires travel for education, for

negotiations, and to answer questions regarding medical

purchases. (T. 8)

On the morning of September 26, 2013, Ms. Shirley

reported to work as usual by 7:30 to her office on the third

floor. (T. 10) When she came in that morning, she went about

her normal routine of checking her e-mails and her daily

work schedule. (T. 8) Ms. Shirley was scheduled to attend a

National Institute of Government Purchasing Officers class

that started at 10:00 a.m on Sixth Street. (T. 8, 9) Ms.

Shirley intended to leave her office by 9:30 to attend the

meeting. (T. 11)

At approximately 8:25 or 8:30 that morning, Ms. Shirley

walked down the steps to the first floor in order to get a

cup of ice to have with something to drink at her desk and

to carry to the 10:00 a.m. meeting. (T. 8) Ms. Shirley’s

knee injury occurred when her right leg slipped and she

twisted her knee and leg going down the stairs to get ice on

the first floor. (T. 8-9)

The policies and procedures of the Office of State

Procurement do not require employees to clock in or out if

the employee desires to get water or ice. (T. 9) There is a

water fountain on the third floor where Ms. Shirley’s office

is located. (T. 19) The only ice machine in the 1509

Building is on the first floor, and this ice machine is also

available for employees in the 1515 Building. (T. 9) It is
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not unusual for employees to go downstairs in the morning

and the afternoon to refill a cup of ice to have something

to drink at the employee’s desk. (T. 10) It is also not

unusual for buyers who travel to prepare something to drink

for the trip and to drink after they arrive. (T. 10) Buyers

are never certain that there will be any form of hydration

when they arrive, so they usually take something with them.

(T. 10)

When asked how, if at all, her going to get ice

advanced her employer’s interest, Ms. Shirley testified:

I think that when an employee has the availability to
hydrate theirself at their desk, whether it be water,
coffee, or anything of that nature, a lot of the things
that we do are very routine in the sense that we always
have a cup of coffee at our desk or we always have a
soda at our desk.  And in my sense, that is, I keep a
soda at my desk, a Diet Coke, and that’s what keeps me
going. It’s much like a cup of coffee does a lot of
people, keeps you kind of — the caffeine kind of keeps
you going.  But it’s part of just a routine that we do,
it’s to hydrate ourself, and we are allowed to do that,
and it’s part of the routine factor that happens in our
office. (T. 15)

     On cross-examination, Ms. Shirley testified that a

large part, but not all, of the meetings sponsored by an

organization have something to drink on hand. (T. 18) Her

scheduled travel on September 26, 2013, was across town, and

she was traveling from one building that has water fountains

to another building that has water fountains. (T. 18) The

facility where Ms. Shirley attended class on September 26,

2013, did not allow drinks in the classroom. (T. 19) She

therefore left her cup of ice in the car. (T. 19) 
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The Commission and the Arkansas Courts have identified

a number of employee activities that may advance the

employer’s interests during the course of a short break or a

lunch period.  For example, the Arkansas Supreme Court has

held that a trip to use the bathroom on the employer’s

premises is a necessary function and directly or indirectly

advances the employer’s interests.  Collins v. Excel

Specialty Products, 347 Ark. 811, 69 S.W.3d 14 (2002).  The

Court has also held that an employee is performing

employment services while returning from a scheduled break

on the employer’s property where he was not allowed to leave

the property while on break; he was not required to clock

out for the break, and he was on call while on break. 

Wallace v. West Fraser South, Inc., 365 Ark. 68, 225 S.W.3d

361 (2006).  

However, the Arkansas Supreme Court has not adopted a

bright line rule that an employee who is on break is per se

performing employment services.  Wallace v. West Fraser

South, Inc. supra.  For example, in Shelton v. Qualserv,

2013 Ark. App. 469, the Court found that an employee taking

his lunch box to his car midway through his lunch break was

not advancing his employer’s interests under circumstances

where he was not required to stay on his employer’s premises

during lunch; he was not compensated for his lunch time, and

he was not expected to perform any job related duties during

his lunch.  In Robinson v. St. Vincent Infirmary Medical
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Center, 88 Ark. App. 168, 196 S.W.3d 508 (2004), the Court

concluded that an employee walking from the second floor to

the fourth floor to get her lunch during her lunch break was

not performing employment services when stepping off the

fourth floor elevator where the facts indicated that the

action of getting the lunch was totally personal in nature,

and the employer gleaned no benefit from the employee going

to the fourth floor to get her lunch.  

In Harding v. City of Texarkana, 62 Ark. App. 137, 970

S.W.2d 303 (1998), the Court held that a City employee

walking from her work area on the third floor to a

designated smoking area on the first floor in order to smoke

was not performing employment services when she tripped on a

rolled up carpet exiting the elevator.  The injured employee

argued on appeal that her break advanced her employer’s

interests by allowing her to relax, which helped her to work

more efficiently throughout the rest of her shift.  The

Court concluded, however, that while the break may

indirectly advance her employer’s interests, it was not

inherently necessary for performance of the job that she was

hired to do.  Likewise, in McKinney v. Trane Co., 84 Ark.

App. 424, 143 S.W.3d 581 (2004), the Court found that the

injured worker was not performing employment services on the

way to a smoke break where the facts indicated that he was

at that time doing nothing to carry out the employer’s

purpose and was doing nothing generally required by his
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employer.  See also Haynes v. Ozark Guidance Center, Inc.,

2011 Ark. App. 396 (finding an office worker not performing

employment services during a smoke break under similar

reasoning).

However, the Courts have identified a number of

circumstances where an employee’s responsibilities or

actions during a break or lunch sufficiently advanced the

employer’s interests such that an employee was found to be

performing employment services even while in the course of a

break or lunch.

For example, where an employee is required to take his

smoke break within sight of the equipment that he operates,

and must end his break early if required for the sake of the

equipment, he is performing employment services even during

the smoke break.  White v. Georgia-Pacific Corp., 339 Ark.

474, 6 S.W.3d 98 (1998).  Where the employer provides its

food service workers with food for lunch, but the food

service workers are required to interrupt their breaks if

needed to assist students during break, the food service

workers are performing employment services during break. Ray

v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1990).  

Where an agency client walks up to a rehabilitation

employee already on smoke break, and the two begin to

discuss the client’s release to work, the employee on smoke

break is performing employment services.  Kimbell v.
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Association of Rehab Industry, 366 Ark. 297, 235 S.W.3d 499

(2006).  Where an entire lumber production facility shuts

down for breaks, and all employees were required to take

breaks at the same time, those breaks have been held to

directly advance the employer’s interests so that employees

are performing employment services even while on break. 

Dearman v. Deltic Timber Corp., 2010 Ark. App. 87, 377

S.W.3d 301. 

The actions of a retail employee returning her purse to

an employer supplied locker at the end of her break advances

her employer’s interest by preventing employee theft at the

registers.  Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51,

91 S.W.3d 93 (2002).  The actions of an ICU nurse getting

breakfast not only for herself, but also for all of the ICU

nurses, benefitted her employer by reducing the number of

times that the ICU was not fully staffed.  Arkansas

Methodist Hospital v. Hampton, 90 Ark. App. 288, 205 S.W.3d

848 (2005).  An employee injured while walking to the

employee lounge for a break is performing employment

services in doing so if the employer generally requires its

employees to go to the employee lounge for their breaks. 

Wal-Mart Stores, Inc. v. King, 93 Ark. App. 101, 216 S.W.3d

648 (2005). 

In Sweeten v. GGNSC Administrative Services, Full

Workers’ Compensation Commission, Opinion filed April 22,

2013 (G202777), the Full Commission found that an office
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worker who went from the fifth floor to the first floor to

use the restroom, then to buy lunch, was performing

employment services when she tripped on a rug getting back

into the elevator to return to do some work on the fifth

floor before eating her lunch.  Citing Wallace v. West

Fraser South, supra., the Commission noted in its majority

opinion that the Arkansas Supreme Court has held that an

employee who is injured while walking back to his work site

after a break is performing employment services.

Finally, in McGhee v. Alma School District, Full

Workers’ Compensation Commission, Opinion filed

September 19, 2013 (G209098), the Commission found that a

school secretary performs employment services while

returning a drinking glass to the school cafeteria pursuant

to a school policy that all employees return their drinking

glasses to the cafeteria immediately after use.

In comparing these situations to the facts presented in

the present case, I note in the present case that Ms.

Shirley was not engaged in a break scheduled by her employer

for the entire office when she fell going to the ice

machine.  She did not leave her desk to use the bathroom. 

She was not on call while she walked to and from the ice

machine, and she did not discuss agency business with anyone

else during the trip.

To the extent that Ms. Shirley contends that keeping a

caffeinated soda at her desk is part of her routine and
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keeps her going, I note that her employer appears to have

allowed her to leave her desk at her discretion throughout

the day with unrestricted access to the ice machine on the

first floor.  However, Mr. Shirley has not established that

her work conditions in general, the weather on September 26,

2013, or any particular medical condition required her to

have routine or continuous hydration on that day. (T. 21)    

   To the extent that Ms. Shirley indicated that she got ice

in preparation for travel to, and attendance at, her

10:00 a.m. meeting on Sixth Street, Ms. Shirley has not

shown that the length or nature of the trip to a separate

location in the same town required any special hydration

considerations, and Ms. Shirley has acknowledged that she

was not permitted to take her cup of ice and soda into the

meeting when she arrived. (T. 19)  

To the extent that Ms. Shirley contends that access to

caffeine keeps employees going throughout the day, I note

that the injured employee in Harding v. City of Texarkana,

62 Ark. App. 137, 970 S.W.2d2d 303 (1998) presented a

somewhat similar argument - that a smoke break allowed her

to relax and therefore work more efficiently throughout the

rest of her shift.  However, the Court noted that while the

break may indirectly advance the employer’s interests, it

was not necessary for performance of the job that she was

hired to do.
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In summary, I find on this record that Ms. Shirley’s

trip to the ice machine on September 26, 2013, was totally

personal in nature since she was at that time doing nothing

to carry out her employer’s purpose and was doing nothing

generally required by her employer.  I therefore find that

Ms. Shirley’s injury while descending the stairs to go to

the ice machine occurred at a time when employment services

were not being performed.       

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


