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STATEMENT OF THE CASE

By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The Claimant, James Dwight Sherman, was employed with the

Respondent/Employer from on or about August 27, 1973, through on

or about December 21, 1979.

3. On November 13, 2012, a Form AR-C was filed on behalf of the

Claimant with the Arkansas Workers’ Compensation Commission, as

well as a letter of representation from Mr. Gary Davis dated October

29, 2012, with the Claimant alleging a claim for “asbestos and other
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chemical exposure culminating in diagnosis of asbestosis, with the

last injurious exposure in 1979.”

4. The first filing of any claim for benefits in regard to this alleged “injury”

was the Form AR-C filing of November 13, 2012.

5. On or about July 26, 2013, via a response to the Prehearing

Questionnaire, the Claimant modified his claim to include allegations

that his “exposure to asbestos and other chemicals during his

employment” were both on and off the job based upon his allegations

that the exposure extended beyond the employer’s premises based

upon the Claimant’s clothing allegedly containing chemicals being

taken home.  

6. For a variety of reasons, including the affirmative statute of limitations

defense, this claim has been denied and controverted in its entirety

by the Respondents.

7. The Claimant, James Dwight Sherman, did not work for the

Respondent/Employer anytime after December 21, 1979.

8. The Claimant’s alleged “injurious exposure” to asbestos or any other

substance/chemicals would have occurred prior to December 21,

1979.

9. Lumbermens Mutual Casualty Company was the workers’

compensation carrier for the Respondent/Employer on the date of the
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alleged exposure, and also at the time the Claimant’s employment

ended with the Respondent/Employer in 1979.

10. The parties agree that the applicable statute of limitations are set out

in Arkansas Code Annotated §11-9-601, §11-9-602, §11-9-603, and

§11-9-702.

11. In accordance with Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333,

641 S.W.2d 723 (1982) the Claimant’s date of disability was prior to

December 21, 1979.

CONTENTIONS

The claimant contends that while working for the employer he experienced

exposure to asbestos and other chemicals on the job as well as off the job and in

claimant’s home because claimant’s clothing, while on the job, was infiltrated by the

exposure to asbestos and other chemicals.  Claimant was diagnosed with

asbestosis.  The entire claim is controverted. 

Respondents contend that this claim is barred by the statute of limitations.

FACTUAL BACKGROUND

The claimant’s employment with respondent/employer was during the

approximate period of 1973-1979.  On November 12, 2012, the claimant filed a

Form AR-C with the Arkansas Workers’ Compensation Commission alleging

“asbestos and other chemical exposure culminating in diagnosis of asbestosis with

the last injurious exposure 1979.”  Claimant did not work for respondent/employer
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at any time after 1979.  Claimant admits that any alleged “injurious exposure” would

have occurred before 1979.

ISSUES

By agreement of the parties, the issue to be determined is whether the claim

is barred by the statute of limitations.  The parties have reserved all other issues.

DISCUSSION

Ark. Code Ann. § 11-9-702(a)(2)(B) provides in pertinent part:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the commission within one
(1) year after the time of disablement, and the disablement must
occur within three (3) years from the date of the last injurious
exposure to the hazard of silicosis or asbestosis.

In the instant case, the claimant has admitted that any alleged injurious

exposure would have occurred before 1979.  A claim was not filed until November

12, 2012.  In this case, it is clear that the claimant’s disablement did not occur within

three years from the date of the last injurious exposure to the alleged hazard

resulting in lung cancer.  Therefore, I find that the claim is barred by the applicable

statute of limitations.  Chambers v. International Paper Co., 56 Ark. App. 90, 938

S.W.2d 861 (1997).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.
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2. The Claimant, James Dwight Sherman, was employed with the

Respondent/Employer from on or about August 27, 1973, through on

or about December 21, 1979.

3. On November 13, 2012, a Form AR-C was filed on behalf of the

Claimant with the Arkansas Workers’ Compensation Commission, as

well as a letter of representation from Mr. Gary Davis dated October

29, 2012, with the Claimant alleging a claim for “asbestos and other

chemical exposure culminating in diagnosis of asbestosis, with the

last injurious exposure in 1979.”

4. The first filing of any claim for benefits in regard to this alleged “injury”

was the Form AR-C filing of November 13, 2012.

5. On or about July 26, 2013, via a response to the Prehearing

Questionnaire, the Claimant modified his claim to include allegations

that his “exposure to asbestos and other chemicals during his

employment” were both on and off the job based upon his allegations

that the exposure extended beyond the employer’s premises based

upon the Claimant’s clothing allegedly containing chemicals being

taken home.  

6. For a variety of reasons, including the affirmative statute of limitations

defense, this claim has been denied and controverted in its entirety

by the Respondents.
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7. The Claimant, James Dwight Sherman, did not work for the

Respondent/Employer anytime after December 21, 1979.

8. The Claimant’s alleged “injurious exposure” to asbestos or any other

substance/chemicals would have occurred prior to December 21,

1979.

9. Lumbermens Mutual Casualty Company was the workers’

compensation carrier for the Respondent/Employer on the date of the

alleged exposure, and also at the time the Claimant’s employment

ended with the Respondent/Employer in 1979.

10. The parties agree that the applicable statute of limitations are set out

in Arkansas Code Annotated §11-9-601, §11-9-602, §11-9-603, and

§11-9-702.

11. In accordance with Hamilton v. Jeffrey Stone Co., 6 Ark. App. 333,

641 S.W.2d 723 (1982) the Claimant’s date of disability was prior to

December 21, 1979.

12. The parties agree that the applicable statute of limitations is set out

in Ark. Code Ann. § 11-9-702(a)(2)(B) which states:

However, a claim for compensation for disability on account of
silicosis or asbestosis must be filed with the Commission within
one (1) year after the time of disablement, and the disablement
must occur within three (3) years from the date of the last
injurious exposure to the hazard of silicosis or asbestosis.

7. The claimant has failed to prove by a preponderance of the evidence

that he sustained a compensable injury in that the evidence shows that

the claim is barred by the statute of limitations.
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ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


