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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

(employment services/causal connection) pursuant to Ark. Code Ann. §11-9-102

and whether the medical treatment administered was reasonable and necessary

pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

January 16, 2013, at which time the claimant was earning sufficient wages to entitle

him to a compensation rate of $505.00/$379.00, in the event this claim is found to

be compensable.
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The claimant contends he fell and injured his wrist in his employer’s parking

lot.  He was in the parking lot with the intention of eating his dinner, returning the

company truck back to the plant, and bringing his personal vehicle to the mill.  He

seeks payment of medical expenses, temporary total disability benefits from April

9, 2013, to June 14, 2013, and attorney’s fees.

The respondents contend the claimant was on a break at the time of the

accident and was not performing employment services.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  Mr. Wilson did not provide the claimant’s medical records until the

day of the hearing, however, Mr. Ryburn had no objection to the introduction of the

exhibits.  In turn, Mr. Ryburn was allowed to add a contention that the medical

treatment was not causally related or reasonable and necessary.

The claimant was the only witness to testify at the hearing.

The claimant, age 61 (D.O.B. January 4, 1953) started work for Riceland in

1980 as a truck driver.  He injured his wrist on January 16, 2013, when he fell

walking across an icy employee parking lot on the employer’s premises.

Typically, the claimant would arrive at the mill; park his personal vehicle;

clock in; receive instructions from his supervisor; take his vehicle to another parking

lot a mile away; leave his personal vehicle and take a loaded company truck to

various destinations; eat his lunch while driving; return the company truck and take

his personal vehicle.

On January 16, 2013, the claimant arrived to work and retrieved the company

truck but was told his trip was cancelled due to the icy weather.  Instead, he was

instructed to clean up the mill.  At break time, the claimant walked to the employee

parking lot, intending to eat his lunch, return the company truck to the lot a mile
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away, and retrieve his personal vehicle.  He fell on the ice before he got to the

company truck.

The claimant acknowledged that the mill had a breakroom where he could

have eaten his lunch.  But he would still have to return the company truck and

retrieve his personal vehicle.  So instead of making two trips, to get his lunch out of

the company truck and exchange the vehicles, he decided he would eat his lunch

while driving to exchange the vehicles.

After the accident, the claimant reported the injury, returned the company

truck to the parking lot a mile away and exchanged it for his personal vehicle.  He

continued to work until April 9, 2013, when he had surgery on his wrist.  He was off

work six weeks and returned on June 14, 2013, and he remains employed with the

respondent employer.

MEDICAL EVIDENCE

The claimant testified that his wrist was asymptomatic before the fall.  X-rays

of the wrist were negative and he was diagnosed with a sprain and contusion of the

right wrist/arm/elbow, in a report dated January 30, 2013.

In February, 2013, an MRI scan was conducted which showed a

scapholunate ligament tear with DISI deformity and bone contusion of the

triquetrum.

In his reports of March 15, 2013, and April 2, 2013, Dr. Wirges diagnosed an

advanced SLAC (scapholunate collapse) of the right wrist and right carpal tunnel

syndrome (CTS).  It should be noted that no EMG/NCV study was done to

substantiate the CTS diagnosis.

. . . (based on x-rays)
he looks like he already has some radiocarpal arthritis with some
narrowing, and our concern is could this actually have been an older
injury in the past that has just been worsened or aggravated by this
injury (in January, 2013). . . . his hand also has atrophy of the thenar
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muscles . . ..  I do think he has significant carpal tunnel syndrome as
well, with already muscle atrophy.

. . . (based on CT scan)
he has arthritic changes between the scaphoid and the radial styloid,
even almost starting to fuse in that area.  It also looks like he had
some minor trauma to his triquetrum.  They (the doctor who reviewed
the test) are calling it a fracture.  When I review the films, though, I
am not calling it a fracture.  They also talk about the lunate being
palmarly dislocated.  This is not the case.  This is just a DISI deformity
and they do not even comment about the arthritis, but basically the
CAT scan shows that he has a DISI deformity from a chronic
scapholunate interosseous ligament advanced SLAC wrist with
arthritic changes around the scaphoid and radial styloid, but the
lunate facet does seem to be spared, at least by the CAT scan.  It
does affect his function and his comfort.

. . . it looks like he is a candidate for radial styloidectomy, scaphoid
excision, partial wrist denervation, four corner fusion and
synovectomy . . ..  All of this has been explained in great detail to the
patient, including the risk of stiffness and soreness, as well as that he
can still get arthritis in that wrist later on and may even need
additional procedures.

Dr. Wirges performed surgery to the claimant’s wrist and carpal tunnel on April 9,

2013.  Follow-up x-rays showed stable placement of the hardware in the wrist.  He

was prescribed a brace to wear while he worked or performed light (less than 10

lbs.) activities.  While the claimant was happy with the results of the surgery, Dr.

Wirges warned him that he may eventually need a total wrist fusion in the future

(see his report of June 14, 2013).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondents have denied this claim, contending the claimant was not

performing employment services at the time of the injury.

A “compensable injury” is defined as an accidental injury . . . arising out of

and in the course of employment.  . . .”  Ark. Code Ann. §11-9-102.  A compensable

injury does not include an “injury which was inflicted upon the employee at a time

when employment services were not being performed.  . . .”  Ark. Code Ann. 11-9-

102(4)(B)(iii).  An employee is performing “employment services” when he or she
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“is doing something that is generally required by his or her employer.”  White v.

Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time

of the injury is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or indirectly.”  Pifer v. Single Source

Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

As I understand the claimant’s testimony, he had a dual purpose in walking

to the company truck in the icy employee parking lot.  Instead of making two

separate trips in the inclement weather, he was using his break to eat his lunch and

retrieve his personal vehicle from the designated company truck lot a mile away

from the mill.  Accordingly, I find the claimant was performing employment services

at the time of the injury.

The respondents also contend that in the event that the accident is found to

be compensable, the medical treatment is not causally related to the injury and is

unreasonable and unnecessary.

The determination of whether the causal connection exists is a question of

fact for the Commission to determine based on the evidence of record and the

credibility of the witnesses.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968

S.W.2d 645 (1998); Ellison v. Therma-Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-

related accident and the later disabling injury.  Lybrand v. Arkansas Oak Flooring

Co., 266 Ark. 946, 588 S.W.2d 449 (Ark. App. 1979).  Objective medical evidence

is not always necessary if there is a preponderance of non-medical evidence.

Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d 375

(2002).
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If the disability develops soon after the accident and is logically attributable

to it, with nothing to suggest any other explanation for the employee’s condition,

“then the claimant has established a causal connection.  However, if there is a span

of time between the accident and the disability, a question of fact arises concerning

the causal connection.”  Hall v. Pittman Constr. Co., 235 Ark. 104, 105-106, 357

S.W.2d 263, 264 (1962).

Despite the severity of the claimant’s pre-existing arthritis and CTS, there is

no evidence the claimant ever had medical treatment for his wrist prior to the fall.

There is also no evidence the claimant missed time from work due to his pre-

existing condition or modified his job duties.  His physician diagnosed a new injury,

ligament tear and bone contusion combining with his pre-existing condition

necessitating medical treatment.  Pearline Williams v. L & W Janitorial, Inc., 85 Ark.

App. 1, 145 S.W.3d 383 (2004).  Therefore, I find the claimant’s injury and need for

treatment is causally related to the accident.

The respondents also contend the treatment is unreasonable and

unnecessary.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What

constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of
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healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

Dr. Wirges found evidence of pre-existing arthritis and unrelated carpal

tunnel syndrome which had been there long enough to cause muscle atrophy.

As I interpret his reports of March 15, 2013, the work-related injury was a

bone contusion of the triquetrum and a torn scapholunate ligament.  But the pre-

existing arthritis necessitated more extensive surgery (scaphoid excision, radial

styloidectomy and four corner fusion), and the CTS necessitated a surgical release

and may lead to fusion in the future.  As an aggravation of a pre-existing condition,

the respondents would be liable for all the medical treatment.

Accordingly, I find the claimant suffered an aggravation of a pre-existing

condition while performing employment services and his medical treatment was

causally related to the accident and is reasonable and necessary.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on January 16, 2013, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $505.00/$379.00.

2. The claimant has proven by a preponderance of the evidence
that he was performing employment services at the time of the
injury to the right wrist.  The fall aggravated a pre-existing
condition necessitating surgery which was reasonable and
necessary in relation to the injury sustained.

3. Respondents are directed to pay the claimant temporary total
disability benefits from April 9, 2013, to June 14, 2013, as the
claimant was in his healing period and unable to work.
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4. Respondents are directed to pay all medical expenses within
thirty days of receipt pursuant to Rule 30.

5. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by
Act 1281 of 2001, limiting attorney’s fees on medical benefits
and services for injuries after July 1, 2001.

6. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

__________________________
ELIZABETH W. HOGAN
Administrative Law Judge


