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Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on March 21, 2014, to determine whether the

claimant was entitled to additional workers’ compensation benefits. 

A prehearing conference was conducted in this claim on February 5,

2014, and a Prehearing Order was filed on said date.  At the hearing, the

parties stated that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order, subject to some

further clarification as set out below.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

During the prehearing conference, it was stipulated that the
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employee/employer/carrier relationship existed at all relevant times which

continued through the present; that the claimant’s average weekly wage was

sufficient to entitle him to compensation rates of $495.00 per week for

temporary total disability and $371.00 per week for permanent partial

disability; that the claimant sustained an admitted injury to his left lower

extremity and left groin as the result of a specific incident on or about January

15, 2013; and that respondents had controverted all medical beyond the

medicals previously paid; as well as any permanent disability related to the

claimant’s left hip surgeries.

At the hearing, the claimant proposed to amend the stipulation

concerning a groin injury while asserting that the claimant never reported a

groin injury but merely pointed to the groin area, while maintaining that the

physicians referred to it as a groin injury which the claimant contended was

a hip injury.

By agreement of the parties, the primary issue presented for

determination was whether the claimant’s physical problems and need for

treatment, including multiple surgeries are causally related to the admitted

work injury.  If overcome, claimant’s entitlement to associated medical

treatment must be addressed.

Claimant contended, in summary, that all of his physical problems, need
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for medical treatment and disability were directly and causally related to the

January 15, 2013, slip and fall; that respondents should be held responsible

for payment of all medical costs for his care and treatment, including the hip

replacement and complications with infections which developed incidental to

the on-the-job injury.  The claimant further contended that he was entitled to

permanent disability benefits based upon an impairment rating after maximum

medical improvement is reached.  However, the issue of permanent

impairment and disability was specifically reserved.

The respondents contended that it paid for the initial medical treatment

while maintaining that claimant’s subsequent medical problems did not arise

out of and during the course of employment and were not a compensable

consequence thereof.

In addition to the claimant, Renee Bradley and Brandy Seaton were

called as corroborating witnesses.  The record consists solely of the transcript

of the March 21, 2014, hearing containing numerous exhibits, together with

two (2) evidentiary depositions, the first, the deposition of Dr. Sumner Cullom

taken prior to the hearing and introduced as “Claimant’s Exhibit B,” together

with the evidentiary deposition of on Dr. Robert Lonergan, taken March 19,

2014, and submitted subsequent to the hearing as a respondent exhibit.  Both

medical depositions were retained in the Commission file in bound form.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence,

that all of his problems and need for medical treatment related to his left

hip are directly and causally related to his compensable slip and fall

which arose out of and during the course of his employment.

4. Respondents are responsible for all outstanding hospital, medical, and

related expenses including, but not limited to all surgeries on the

claimant’s left hip which are the result of the claimant’s work injury.

5. The claimant was either paid full wages or did not miss sufficient time

from work to entitle him to temporary total disability benefits.

6. All additional issues, including, but not limited to claimant’s entitlement

to permanent impairment and disability benefits have been specifically
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reserved.

DISCUSSION

The relevant facts in this claim are basically undisputed.  Again, it was

stipulated that the claimant sustained an admitted injury to his left lower

extremity and left hip area as the result of a specific incident which arose out

of and during the course of his employment.  While the initial treating

physician, in his medical report, described the injury as a left groin strain, it is

undisputed from the record as a whole that the claimant, at all times, reported

pelvic pain while pointing to his hip joint, specifically, the acetabulum and

femur head.  This was confirmed by the testimony of the claimant, his

immediate supervisor, his daughter, and all treating physicians.  Simply

because the initial medical notes reflect a groin injury rather than a hip injury,

is in my opinion of little consequence.  All of the credible evidence supports

a hip injury with medical complications and resulting surgeries.

The claimant, Danny R. Seaton, testified in his own behalf.  The

claimant is fifty-seven (57) years old.  The claimant has worked for the City of

Burdette since 2001.  The claimant works in the water plant for the city.  The

claimant’s duties, include checking all water, sewer pumps, water pumps,

back-wash of water, reading water meters and locating water lines for

approximately two hundred eighty (280) properties.  The claimant is subject
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to being on-call at all hours and is described as a 24/7 employee.  The

claimant’s description of the admitted injury is set out below:

Q     Okay.  Now, getting back to the day that you hurt yourself, what were you
doing exactly whenever you sustained the injury?

A     I was backwashing the water, in other words, getting the rust out of the
water.  It’s on a staircase that you have to climb up.

Q     Is that on the inside or the outside of the building?

A     It’s on the outside of the building.

Q     Okay.  And tell the Judge what the condition of those stairs or steps were
whenever you were walking that day?

A     They was – I started at that time – they were metal steps.

Q     And did anything unusual happen during the course of your walk down
those steps or stairs?

A     Not until I got close to the end and that’s when I slipped.

Q     Tell the Judge exactly what happened.

A     I was coming down, got close to the end, I would say within three, two
foot or something, and slipped.  It had two rails.  I held the rails and slid on
down to the ground and landed on my feet.

Q     Landed on – can you tell us which side bore the brunt of the fall?

A     It was more twisted to the left I would say.

Q     So that would be – involve your left lower extremity and your left hip?

A     Yes, sir.

Q     All right, did you feel pain at the time you – 
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A     Yeah, it was hurting when I tried to stand straight up. 

Q     You mean after you’d fallen?

A     After I done fell.

Q     Okay.  Is that the first sign of pain you had had?

A     Yeah.

Q     Okay.  Have you ever – had you ever had any pain in that area before?

A     None whatsoever.  (Tr.16-18)

Apparently, the claimant’s injury actually occurred on January 16, 2013.

He promptly reported the injury to his immediate supervisor, Renee Bradley,

on January 17, 2013.  The claimant was advised to seek medical treatment

as it was apparent to his employer that the claimant was having significant

difficulties.  The claimant was initially examined and treated by his long-time,

family physician, Dr. S. R. Cullom, at which time the claimant gave a history

of his fall the previous week while reporting pain in the right shoulder, as well

as left pelvic area and low back with the primary pain located in the left groin

area.  The claimant stated that his pain grew progressively worse.  The record

reflects that the claimant, at all times, pointed to the hip joint as the area of his

pain.  The claimant denied ever experiencing any prior problems in the area

of his primary  injury.   The  claimant  was  treated  with  medications,  as  well

as intra-muscular injections prior to undergoing a CT scan at which time Dr.
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Cullom  referred  the  claimant  to  an  orthopedic  specialist.   (Tr.19-22)(Cl.

Ex. A-1)

Apparently, Dr. Cullom attempted to refer the claimant to Dr. Jason

Brandt in Jonesboro; however, the insurance carrier apparently referred the

claimant to another orthopedic surgeon.  The claimant testified, and the record

reflects, that the claimant was next seen at the emergency room of the St.

Bernard’s Medical Center in Jonesboro, Arkansas, with complaints of hip pain

getting progressively worse since the date of the admitted fall.  The examining

physician was Dr. Claiborne Moseley.  Diagnostic testing at the St. Bernard’s

Healthcare revealed significant bone destruction, as well as fluid build-up in

the left hip.  The discharge summary reflects a massively swollen left hip with

what appeared to be an impact fracture of the femoral head on the lateral,

superior, anterior rim of the claimant’s acetabulum with massive soft tissue

swelling which was described as possibly a lytic lesion in the femoral head

that was not well understood at which time the claimant was transferred by

ambulance to UAMS.  (Cl. Ex. A, p. 2g)

The claimant was examined and evaluated at UAMS on April 22, 2013,

where it was determined that the claimant had developed an abscess

formation of the left hip requiring surgery, specifically, a left hip Girdlestone

arthroplasty; left hip arthrotomy for septic arthritis; excision of bone cortex for
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osteomyelitis of the acetabulum; and insertion of non bioabsorbable antibiotic

spacer.  (Cl. Ex. A, p. 3d) 

After the claimant’s infection was resolved, the claimant ultimately

underwent a second surgery by Dr. Corey Montgomery at UAMS for a total hip

replacement on July 29, 2013.  (Cl. Ex. A, p.5)

As previously noted, respondents have controverted all additional

treatment including all surgeries.  As further noted, the employer has

continued to pay its valuable employee full wages at all times following his

various medical procedures and there is no claim for temporary total disability.

The primary issue presented for determination was whether the

claimant’s physical problems and need for medical treatment, including

surgeries were casually related to the admitted work injury.

ADJUDICATION

A  claimant  is  not required  to establish  the  causal  connection

between a work-related incident and an injury by either expert medical opinion

or objective medical evidence.  See, Wal-Mart Stores, Inc. v. Van Wagner,

337 Ark. 443, 990 S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established between an

employment-related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a reasonable period of time
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following the incident so that the injury is logically attributable to the incident,

where there is no other explanation for the injury.  Hall v. Pittman Construction

Co., 234 Ark. 104, 357 S.W.2d 263 (1962).   However, if the disability does

not manifest itself until months after the accident, so that reasonable men

might disagree about the existence of a causal connection between the

accident and disability, the issue becomes a question of fact for the

Commission’s determination.  Kivett v. Redmond Co., 234 Ark. 855, 355

S.W.2d 172 (1962).  See also, Wentz v. Servicemaster, 75 Ark. App. 296, 57

S.W.3d 753 (2001).

Although the claimant is not required to establish the causal connection

between his admitted injury and his subsequent need for medical treatment

by expert testimony, it appears that respondents elected to submit the

question of any causal connection to an independent source, outside the

chain of medical providers that treated the claimant.  Specifically, respondents

sent incomplete records to an orthopedic surgeon in the State of Tennessee,

Dr. Robert P. Lonergan.  Dr. Lonergan’s report is set out, in part, below:

Therefore, in summary, with the information that has been presented to me,
I would state that there is not sufficient enough clinical evidence to say with
a high degree of medical certainty that the patient’s development of septic
arthritis and chronic osteomyelitis are directly causally related to the patient’s
groin strain.  Known and commonly accepted risk factors for septic arthritis in
situation [sic] such as the patient’s condition include preexisting joint problems
such as chronic diseases such obteoarthritis, gout, lupus, also associations
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with a weak immune system, skin fragility, skin infections, or taking
medications for such conditions as rheumatoid arthritis.  Given these issues,
I again would state that there is not enough clinical information in this
particular patient’s case to link the groin strain as the major developmental
reason for the patient’s development of septic arthritis.  This is of course
based upon the available clinical information and subjective change should
different evidence be presented.  

I personally spent 2 hours on the evaluation of available clinic records and
preparation of this report here today.  However, the report is not to be sent
until I have personally proofread it and signed it.  (Resp. Ex. A, pp.3-4)

The medical record reflects that Dr. Sumner Cullom had previously

indicated in a report dated May 10, 2013, that, in his professional opinion, the

infection and various surgeries that the claimant was required to undergo

were the direct result of the claimant’s work injury. Dr. Cullom stated that the

City of Burdette should be responsible for all medical charges.  Again, the City

of Burdette does not dispute that the claimant’s physical problems are

causally related to the admitted injury.  In fact, the claimant’s immediate

supervisor, Renee Bradley, was called as a corroborating witness by the

claimant and attributed all of the claimant’s physical problems after January

16, 2013, to the work incident.  There is no credible evidence whatsoever that

the claimant had any pre-existing problems.  In the event the claimant did

have some pre-existing problem, clearly, the injury aggravated the pre-existing

condition.  Dr. Cullom’s February 19, 2014, report apparently, in response to

respondent’s hand-selected physician is set out below:
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To Whom It May Concern:

Danny Seaton is a patient of mine at Cullom Clinic in Osceola, AR.  My
Seaton has been healthy without illness or injury until 01/16/2013 from an
injury sustained at work.  Mr. Seaton fell while at work for the City of Burdette
and began having pain in his groin area and difficulty walking.  Mr. Seaton has
progressively worsened and taken to St. Bernard’s emergency room.  During
this ER visit, it was found that Mr. Seaton had a fracture of his left hip due to
the fall at work.

Mr. Seaton was scheduled for surgery to repair the fracture and during the
surgery it was discovered that due to the trauma of the injury, infection had set
in around his hip bone.  This had to be cleaned, scraped, and treated before
the surgeon could finish with the repair of the fracture.

It is my professional opinion that the infection was a direct result of Mr.
Seaton’s injury at work and the City of Burdette should be responsible for the
charges.  There were no indications of illness or injury prior to his injury at
work.  If you have any questions regarding Mr. Seaton, or would like to
request medical records, please contact my office.  Thank you.

I am able to make the above statements, conclusions and opinions
concerning Danny Seatons [sic] conditions within a reasonable degree of
medical certainty.  (Cl. Ex. A, p.4-a)

As previously noted, respondents chose not to cross-examine any of

the claimant’s medical providers and surgeons.  Rather, respondents took the

evidentiary deposition of its selected evaluator on March 19, 2014.  Rather

than conduct an exhaustive analysis of Dr. Lonergan’s deposition, suffice it to

say that I did not find his testimony to be credible.  While I do not dispute Dr.

Lonergan’s qualifications as an orthopedic surgeon, I found his testimony to

lack any probative value, specifically, because said physician did not have
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benefit of all the medical records, and further, because his conclusions are

based upon erroneous facts.  Further, based upon my review of the

deposition, I found Dr. Lonergan to be defensive and take an adversarial

position during the deposition.  As an example, Dr. Lonergan, during direct-

examination, questioned whether or not there was a witness to the claimant’s

fall despite the fact that this is an undisputed injury. Further, Dr. Lonergan

repeatedly stated that the claimant’s infection was unrelated to the incident

because there were no abrasions, contusions, or punctures that would

typically be the site of an infection.  However, this assumption is inconsistent

with, and contradicted by the undisputed testimony that the claimant received

multiple injections which are frequently held to be the cause of infections.

Finally, Dr. Lonergan conceded that infections could be caused by trauma and

fractures while maintaining that the claimant did not sustain a hip fracture

which is further inconsistent with the diagnostic testing at St. Bernard’s

hospital prior to the time the claimant was transported to UAMS by

ambulance.  In summary, I did not find Dr. Lonergan to be a credible witness.

I feel compelled to point out that I found it extremely curious that rather

than depose the treating orthopedic surgeons, respondents elected to obtain

an opinion by a medical provider unfamiliar with the claim.
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It   is  well-settled   that  the  claimant  has   the  burden  of  proving   the 

job-relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964

(1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The

burden of proof claimant must meet is preponderance of the evidence.  Voss v.

Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it

was the duty of the Commission to draw every legitimate inference in favor of the

claimant and to give the claimant the benefit of the doubt in making factual

determinations.  However, current law requires that evidence regarding whether or

not a claimant has met the burden of proof be weighed impartially, without giving the

benefit of the doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4);

Wade v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

 The claimant was an extremely credible witness.  His testimony was

corroborated by his immediate supervisor and his daughter.  The claimant’s

symptoms manifested themselves immediately after the admitted injury.  The

claimant’s physical problems, need for treatment and surgery are logically

attributable to the incident.  There is no other reasonable explanation for the

claimant’s injury.  After reviewing the evidence in this case impartially, without

giving the benefit of the doubt to either party, I find that the claimant has

proven that he is entitled to the benefits requested.  Accordingly, I hereby
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make the following:

AWARD

Respondent, Arkansas Municipal League, is hereby directed and

ordered to pay all outstanding hospital, medical, and related expenses, and,

respondents remain responsible for continued, reasonably necessary medical

treatment.

Because this is a medical only claim, no attorney’s fees are appropriate

pursuant to Ark. Code Ann. §11-9-715.

All additional issues are, by necessity, specifically reserve.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


