
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G208893

SEAN SEARS, EMPLOYEE CLAIMANT

WEST FRASER, INC., EMPLOYER RESPONDENT

HARTFORD INS. CO. OF THE  MIDWEST,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 2, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE F. MATTISON
THOMAS, III, Attorney at Law, El Dorado, Arkansas.

The respondent was represented by HONORABLE E. DIANE GRAHAM,
Attorney at Law, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 15,

2014, in El Dorado, Arkansas.  A Prehearing Order was

entered in this case on March 11, 2014.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The employee/employer/carrier relationship existed
among the parties on September 10, 2012.

2. Claimant sustained a compensable injury to his
right shoulder on September 10, 2012.

3. Respondent has paid medical expenses, and
temporary total disability benefits following the
date of injury until October 31, 2013, at the
weekly rate of $340.00.  Respondents are currently
paying a 5% permanent partial impairment rating to
the body as a whole.

4. Respondent controverts the claimant’s claim for
additional temporary disability compensation
beginning on October 31, 2013.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The issues to be litigated are entitlement to
additional temporary total disability benefits,
additional medical treatment from Dr. Bryant; an
additional permanent impairment rating (reserved);
and an attorney’s fee.

2. Res judicata.

Respondent:

1. According to the claimant, the issues are
temporary total disability benefits, medical
expenses, additional permanent partial impairment,
and an attorney’s fee.

2. Average weekly wage.

The record consists of the May 15, 2014, hearing

transcript and the exhibits contained therein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
among the parties on September 10, 2012.

2. Claimant sustained a compensable injury to his
right shoulder on September 10, 2012.

3. Respondent has paid medical expenses, and
temporary total disability benefits following the
date of injury until October 31, 2013, at the
weekly rate of $340.00.  Respondents are currently
paying a 5% permanent partial impairment rating to
the body as a whole.

4. Respondent controverts the claimant’s claim for
additional temporary disability compensation
beginning on October 31, 2013.

5. Claimant’s average weekly wage was $509.77 per
week, which would equate to compensation rates for
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temporary total disability of $340.00 per week and
$255.00 per week for permanent partial disability.

6. Respondent has controverted claimant’s future
indemnity benefits to the extent that respondent
presently contends that the claimant’s average
weekly wage was $490.30 rather than $509.77.

7. Claimant has established that additional medical
treatment, including but not limited to follow up
with Dr. Bryant, is reasonably necessary for
claimant’s compensable right shoulder injury.

8. Claimant has failed to establish that he is
entitled to any additional period of temporary
disability compensation after October 31, 2013. 
Specifically, the claimant has failed to establish
that he remained within a healing period after
that date.  

 
DISCUSSION

Mr. Sears went to work at West Fraser’s plywood mill in

2012.  Approximately fourteen weeks into that new job, Mr.

Sears sustained a compensable shoulder injury on

September 10, 2012, while flipping logs on a conveyor.  Mr.

Sears was terminated a day or two after the injury.

Mr. Sears did not come under the care of an orthopedic

specialist until February of 2013, and Dr. Bryant performed

surgery on Mr. Sears’ shoulder on June 20, 2013. (T. 29)  

On June 10, 2013, this examiner signed an Agreed Order

submitted by the parties indicating that respondents

initially controverted claimant’s entitlement to temporary

disability benefits, but had now agreed to pay $12,580.00 in

accrued disability benefits as of May 28, 2013, and that the

claimant is entitled to additional temporary disability
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benefits from that date until his healing period ends.

(Comm. Exh. 2 p. 1)

Following the surgery on June 20, 2013, Dr. Bryant

prescribed Mr. Sears physical therapy beginning on June 25,

2013, and continuing through late September or early

October. (R. Exh. 1 p. 25-29) Mr. Sears gave a reliable

effort on a functional capacity evaluation performed on

October 28, 2013. (R. Exh. 1 p. 31)

On October 31, 2013, Dr. Bryant assigned Mr. Sears a 5%

permanent anatomical impairment, concluded that Mr. Sears

had reached maximum medical improvement, and indicated that

Mr. Sears could follow up on an as needed basis. (R. Exh. 1

p. 49) However, when Mr. Sears later sought a follow up with

Dr. Bryant, the respondent denied his request. (T. 22)

In the present claim, Mr. Sears seeks authorization to

return to either Dr. Bryant or some other doctor for his

shoulder. (T. 22 - 23) In addition, Mr. Sears contends that

his shoulder began to hurt more significantly while

undergoing the functional capacity evaluation, that he has

not returned to work, and that he should be entitled to

additional temporary disability benefits after October 31,

2013. (T. 6)

The respondents controvert the claimant’s present claim

for additional medical and indemnity benefits, and the

respondents contend that the compensation rates previously

agreed to by the claimant’s attorney and the respondents’
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1Ms. Graham inadvertently identified the date of the
April report in her question as April 12, 2012, instead of
April 2, 2012.

former attorney were arrived at with an arithmetic error.

(Comm. Exh. 1 p. 3-4) The claimant contends that the

question of the appropriate compensation rates is res

judicata. (Comm. Exh. 1 p. 2)     

Issue 1: Evidentiary Objections

On page 17 of the hearing transcript, Mr. Sears

testified that his arm was hurting before his FCE, but

during the FCE he had a real bad pain coming in his

shoulder.  Mr. Sears testified that he told the person

giving him the FCE that his shoulder was hurting real bad,

and that the person informed Mr. Sears to just do what he

could do on the FCE.  Ms. Graham objected to hearsay

testimony as to what the therapist said.  I will accept the

hearsay testimony into the record as evidence related to Mr.

Sears’ state of mind, i.e., why Mr. Sears did not

immediately demand to terminate the FCE when he allegedly

developed bad shoulder pain during testing.

On pages 26 and 27 of the hearing transcript, Mr.

Thomas objected to the relevance of Ms. Graham asking Mr.

Sears if he is aware of the contents of medical reports

dated April 2, 20121, and December 4, 2012.  However, since

no response from Mr. Sears to either question was ever

proffered as evidence, the objection is now moot.  Likewise,
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on page 19, Ms. Graham objected as hearsay to Mr. Sears

starting to testify about something Dr. Bryant said, but

since Mr. Sears did not finish his sentence, the hearsay

objection is also moot.

Ms. Graham’s hearsay objections on pages 20 and 22 of

the hearing transcript to statements that potential

employers have made to Mr. Sears, or that Dr. Bryant’s staff

have made to Mr. Sears, are sustained.

On page 13, Ms. Graham objected to Mr. Sears’ testimony

about statements of an unidentified individual at West

Frazer on the day he got hurt.  Mr. Sears then identified

the person that he talked to as his supervisor.  The

objection is therefore overruled. 

Issue 2: Average Weekly Wage And Compensation Rates

Respondent contends that a previously filed Agreed

Order notwithstanding, Mr. Sears’ average weekly wage was

actually $490.30, which would correspond to compensation

rates of $327.00 per week for temporary total disability and

$245.00 per week for permanent partial disability. (T. 5) To

the extent that the respondent contends that the

compensation rate previously identified and agreed to in an

Order filed on June 10, 2013, was based an arithmetic error,

and should be replaced going forward, I do not find that

contention persuasive for two reasons.

First, I do not detect an arithmetic error.  I point

out that, pursuant to Arkansas Code Annotated section 11-9-
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518(a), for a full-time employee, the average weekly wage

shall not be computed using less than a full-time work week. 

     According to the Form W offered into evidence, Mr.

Sears worked 40 or more hours per week for eight weeks of

his short employment at West Frazer.  Combining the regular

and overtime wages listed on the Form W for those eight

weeks, and dividing by eight, this examiner calculates the

following average weekly wage:

[442.40 + 8.30 + 442.40 + 12.44 + 442.41 + 16.59 + 442.40

+20.74 + 454.46 + 4.28 + 442.40 + 277.89 + 442.40 + 16.59 +

442.41 + 170.05] / 8 = 509.77 / week.

TTD Rate = (2/3) x (509.77) = 339.85 / week.

PPD Rate = (½) x (509.77) = 254.88 / week.

Consequently, I do not detect any mathematical error in

the parties previously calculating a weekly temporary total

disability compensation rate rounded to $340.00 per week, if

the parties limited their calculations to using full-time

work weeks.  In addition, the respondent has offered no

evidence at the present hearing that Mr. Sears was a part-

time employee, or offered any evidence or rationale why any

weeks in which Mr. Sears worked less than 40 hours per week

should be included in the calculations.

Second, even if the agreed rate of $340.00 per week had

been arrived at by some type of computational error, rather

than by using only the eight weeks of wages where Mr. Sears

in fact worked a full week, this examiner agrees with the
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claimant that the question of the correct compensation rates

is res judicata.   

Res judicata is a doctrine which applies to re-

litigation of an issue where there has been a final

adjudication on the merits of the issue before a court of

competent jurisdiction.  Beliew v. Stuttgart Rice Mill, 64

Ark. App. 334, 980 S.W.2d 270 (1998).  The Arkansas Courts

have stated that the doctrine of res judicata applies to

decisions of the Arkansas Workers’ Compensation Commission. 

Harvest Food v. Washam, 52 Ark. App. 72, 914 S.W.2d 776

(1996).  However, res judicata does not bar re-litigation of

an issue of workers’ compensation benefits where there has

been a change of condition since a prior Commission order. 

O’Hara v. Christy Construction Co., 94 Ark. App. 143  

(2006); Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13

S.W.3d 211 (2000).

Here, the parties resolved several issues presented for

earlier litigation by an Agreed Order filed on June 10,

2013, rather than continuing on to a hearing and requiring

this examiner to, among other things, calculate an

appropriate average weekly wage.  Respondent has offered no

persuasive rationale why the compensation rate calculated by

the parties for the Agreed Order should be any less binding

on both parties than if this examiner had been required to

conduct his own calculation following introduction of

evidence on that issue.
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Because the respondent does not seek a credit or

reimbursement related to any indemnity benefits paid to

date, I find that Mr. Thomas shall be entitled to an

attorney’s fee for controversion of the claimant’s

compensate rates only prospectively on any future indemnity

benefits to which Mr. Sears may become entitled.  If Mr.

Sears becomes entitled to additional disability benefits,

that fee shall be on the difference between total disability

compensation rates of $340.00 per week and $327.00 per week,

and on the difference between permanent partial disability

compensation rates of $255.00 per week and $245.00 per week.

Issue 3: Additional Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, the respondent contended in the

prehearing order that, if the claimant has returned to work

somewhere else and aggravated his shoulder, that aggravation

is not the responsibility of the respondent. (Comm. Exh. 1

p. 3)  However, as far as this examiner can determine from

the record, Mr. Sears has not worked anywhere since West

Frazer terminated him on or about September 11, 2012.  In

fact, Mr. Sears’ testimony indicates that he was under the

misimpression that he was not even permitted to work during

the time that he continued to receive weekly checks for his

impairment rating.  (T. 45)

Mr. Sears contends that his current shoulder problems

are actually related to the FCE that he underwent on

October 28, 2013, three days before he last saw Dr. Bryant.

(Comm. Exh. 1 p. 2) Notably, the FCE report indicates that

Mr. Sears put forth a reliable effort during testing and

that he demonstrated the ability to perform work within the

heavy work classification. (R. Exh. 1 p. 31-32) However,

that report also indicates that Mr. Sears’ pre-test pain was
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2 on a scale of 0 to 10, but his post-test pain was a “7".

(R. Exh. 1 p. 35, 48) Mr. Sears reported at the FCE that he

experiences a “7” pain level five to six times per week when

engaged in such activities as sweeping, vacuuming, or

washing a car. (R. Exh. 1 p. 48) In addition, the FCE report

indicates that Mr. Sears’ reliable efforts during most of

the physical tests involving his right upper extremity were

accompanied by facial grimacing and/or moans and/or reports

of increased pain, and/or tightening up and/or popping. (R.

Exh. 1 p. 37, 38, 40, 41, 42, 44, 45, 47) The FCE examiner

also concluded that “Mr. Sears made no complaints or

references to any pain or symptoms which were not related to

the condition he was referred for.” (R. Exh. 1 p. 48) 

Mr. Sears testified at the hearing that his current

shoulder symptoms include aching at night, lifting

limitations, limitations on moving it quickly, a feeling

that someone is sticking needles in his shoulder, numbness,

and decreased grip. (T. 23-24) Mr. Sears testified that he

can also develop sharp pain in his shoulder just sitting

down, and that his shoulder can lock up even if he is not

doing anything. (T. 48)

In light of the nature and severity of the symptoms

that Mr. Sears is experiencing in his shoulder at present,

and the numerous references to pain related complaints and

pain related facial expressions in the FCE performed three

days before Dr. Bryant’s last report of October 31, 2013,
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Mr. Sears has established by a preponderance of the credible

evidence that his current shoulder complaints are causally

related to the compensable shoulder injury that he sustained

on September 10, 2012, and that additional follow up

evaluation with Dr. Bryant is reasonably necessary in

connection with that injury.     

Issue 4: Additional Temporary Disability Compensation

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). 

In the present case, the only physician to render an

opinion regarding the end of Mr. Sears’ post-surgical

healing period was his surgeon, Dr. Bryant.  In his report

dated October 31, 2013, Dr. Bryant opined that Mr. Sears was

at that time at maximum medical improvement, and Dr. Bryant

assigned a permanent impairment rating. (C. Exh. 1 p. 19)  

Temporary disability compensation cannot be awarded

after the healing period ends. Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661 (1987).  Consequently, I find

that Mr. Sears has failed to establish that he is entitled
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to any period of additional temporary disability

compensation during the period at issue between October 31,

2013, and May 15, 2014.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein. 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


