
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G201162

NAYLAND SANDERS, EMPLOYEE CLAIMANT

ASH GROVE CEMENT CO., 
SELF-INSURED EMPLOYER RESPONDENT

UNDERWRITERS, SAFETY & CLAIMS, INC.,
THIRD PARTY ADMINISTRATOR RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED SEPTEMBER 19, 2014

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL on September 4, 2014, in Texarkana, Miller
County, Arkansas.

The unrepresented claimant did not appear.

The respondents were represented by HONORABLE CHRISTOPHER S.
MOBERG, Attorney at Law, Springfield, Missouri.

STATEMENT OF THE CASE

This matter comes on for consideration of a Motion to

Dismiss for want of prosecution originally filed by the

respondents on May 20, 2013, and most recently renewed by a

Motion for Sanctions filed on June 23, 2014.  The claimant

did not respond to the Motion for Sanctions filed on

June 23, 2014, and the claimant did not appear at the

hearing conducted on September 4, 2014.  

For purposes of this Order, the record shall consist of

the transcript of the hearing conducted on September 4,

2014, and all documentary exhibits contained therein.  After

considering the respondents’ Motion for Sanctions, the

claimant’s lack of response thereto, and all other matters
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properly before the Commission, the respondents’ Motion for

Sanctions is granted.  I find for the reasons discussed

below that the appropriate sanction is dismissal of this

claim without prejudice.

DISCUSSION

Mr. Sanders sustained an admittedly compensable left

knee injury on June 1, 2011, for which Dr. Darius Mitchell

performed surgery on August 18, 2011. (Comm. Exh. 1 p. 36)

In February of 2012, attorney Greg Giles filed on

behalf of Mr. Sanders at the Arkansas Workers’ Compensation

Commission a claim for additional benefits, and

approximately nine months later, on November 1, 2012, the

Administrator of the Commission’s Medical Cost Containment

Department, Pat Hannah, entered a Change of Physician Order

approving a change of physician for Mr. Sanders from Dr.

Mitchell, his treating surgeon in Texarkana, to Dr. D’Orsay

Bryant in El Dorado, Arkansas.  That Order was addressed to

Mr. Sanders at a post office box address in Wilton,

Arkansas, and that Order advised Mr. Sanders that his first

appointment with Dr. Bryant was scheduled for November 27,

2012, at 1:00 p.m. (Comm. Exh. 1 p. 3) 

However, between November 27, 2012, and January 22,

2013, three things happened.  First, Mr. Sanders did not

appear at his change of physician appointment scheduled with
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Dr. Bryant for November 27, 2012.  Second, on December 27,

2012, Mr. Sanders (but not Mr. Giles) signed a Confidential

Settlement Agreement And Release that, among other things,

released Ash Grove Cement Company from “any and all claims

under the state worker’s compensation law.” (R. Exh. 1 p. 1)

Third, Mr. Giles filed on January 22, 2013, a motion-

letter to be relieved as Mr. Sanders’ counsel on the grounds

that it appeared to Mr. Giles that Mr. Sanders had abandoned

his workers’ compensation claim with Mr. Giles. (Comm. Exh.

1 p. 5) No objections were filed by Mr. Sanders to Mr.

Giles’ Motion to Withdraw as counsel, and the Full

Commission granted that Motion in an Order dated February 8,

2013. (Comm. Exh. 1 p. 8) The Commissions Order was mailed

to Mr. Sanders at 135 Eagle Street in Wilton, Arkansas.

(Comm. Exh. 1 p. 7)

Mr. Moberg on May 22, 2013, filed on behalf of the

respondents in this workers’ compensation claim a Motion to

Dismiss without prejudice for failure to prosecute. (Comm.

Exh. 1 p. 10) Mr. Sanders telephoned the Commission on

August 1, 2013, to provide new contact information and to

object to the respondents’ Motion to Dismiss. (Comm. Exh. 1

p. 14) This examiner on August 16, 2013, mailed to Mr.

Sanders a Prehearing Questionnaire to complete within twenty

(20) days. (Comm. Exh. 1 p. 16) Mr. Sanders did not complete
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the Questionnaire, so as a result of a telephone conference

conducted on October 14, 2013, this examiner mailed another

copy of the Questionnaire to Mr. Sanders with the

admonishment that his claim would be dismissed if he did not

file answers within 21 days. (Comm. Exh. 1 p. 24)

As a result of prehearing filings and another

prehearing conference, this examiner on December 17, 2013,

set this case for a hearing to be conducted on March 20,

2014, on the issues of temporary disability benefits,

benefits for permanent impairment in excess of the zero per

cent impairment previously assigned by Dr. Sharp,

reimbursement for medical treatment after December of 2011,

and additional medical treatment by Dr. Bryant. (Comm. Exh.

1 p. 37) 

However, the March 20, 2013, hearing was cancelled by

agreement of both parties and this examiner, based on the

intention of the parties to permit Mr. Sanders to see a

doctor for his left knee at the respondents’ expense before  

resetting any issues for a hearing.  Since the parties

agreed that Dr. Bryant would be an appropriate and

acceptable choice, this examiner corresponded with Dr.

Bryant’s office to determine whether Dr. Bryant would be

willing to reschedule an appointment for Mr. Sanders in

El Dorado.  However, when Dr. Bryant failed or refused to
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respond, by agreement of the parties this examiner

transferred this matter back to the Commission’s Medical

Cost Containment Department to see if that Department would

be willing under the circumstances to vacate or modify the

previous Change of Physician Order entered on November 1,

2012, to facilitate Mr. Sanders seeing a different doctor.

(Comm. Exh. 1 p. 47)

To that end, the Commission’s Medical Cost Containment

Department contacted nine orthopedic physicians in the

Texarkana area who declined to accept a change of physician.

On or about April 8, 2014, Mr. Sanders assured the Medical

Cost Containment Division when asked that he could attend a

doctor’s visit in the Little Rock area with plenty of

notice.  On April 28, 2014, the Medical Cost Containment

Division entered an Amended Change of Physician Order

scheduling Mr. Sanders an appointment with Dr. Thomas Rooney

in North Little Rock, on May 19, 2014, at 9:45 a.m. (Comm.

Exh. 1 p. 57-60) The Medical Cost Containment Division

telephoned Mr. Sanders again on April 28, 2014, with the

appointment date and time, and Mr. Sanders stated that he

would make the appointment. (Comm. Exh. 1 p. 62)

However, the Medical Cost Containment Division checked

with Dr. Rooney’s office on May 21, 2014, and determined

that Mr. Sanders did not attend the scheduled appointment.



NAYLAND SANDERS - G201162 6

(Comm. Exh. 1 p. 62) On June 23, 2014, Mr. Moberg filed at

the Commission a Motion for Sanctions up to and including

dismissal of this claim. (Comm. Exh. 1 p. 66)

A hearing was held on the respondents’ Motion for

Sanctions on September 4, 2014, starting at 1:00 p.m., in

Texarkana, Arkansas.  Mr. Sanders did not appear at the

hearing, and Mr. Sanders has at no time offered any written

response to the respondents’ pending Motion for Sanctions

filed in late June of this year.

Issue 1: Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that both parties had

reasonable notice both of the respondents’ Motion for

Sanctions and of the hearing set for September 4, 2014, on

that Motion.  In this regard, I note that Attorney

Christopher Moberg appeared at the hearing for the

respondents.

Although the claimant, Nayland Sanders, did not respond

to the Motion and did not appear at the hearing, I note that

the Certificate of Service on the respondents’ Motion for

Sanctions indicates that a copy of the Motion was mailed to
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Mr. Sanders on June 19, 2014, at 1531 Route 371 West,

Nashville, AR 71852. (Comm. Exh. 1 p. 67) This examiner on

June 25, 2014, mailed to Mr. Sanders at that same address a

letter seeking a response to the Motion to Dismiss within

fifteen (15) days. (Comm. Exh. 1 p. 55) On July 30, 2014,

this examiner mailed to Mr. Sanders at that same address a

Notice of Hearing containing the time, date and location of

the scheduled hearing. (Comm. Exh. 1 p. 71) Certified mail

records in evidence indicate that Mr. Sanders signed for my

June 25, 2014, letter on June 27, 2014, and on 

August 1, 2014, Mr. Sanders signed for my certified mail

sent on July 30, 2014. (Comm. Exh. 1 p. 68-69, 75-76)

Under these circumstances, I find that Mr. Sanders had

reasonable notice both of the respondents’ Motion for

Sanctions currently at issue and of the hearing that was

conducted on September 4, 2014, to address that motion. 

Issue 2: Appropriate Sanctions

The respondents did not submit any cost or expense

records at the hearing, and the only sanction sought by the

respondents is dismissal of this claim for lack of

prosecution.  The respondents seek a dismissal with

prejudice, or in the alternative, a dismissal without

prejudice. (T. 13)

In light of the fact that the claimant has failed or
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refused to attend two physician visits arranged and ordered

by the Commission’s Medical Cost Containment Division, and

in between those two missed visits also abandoned his claim

with his attorney at the time, I find that the record

demonstrates a meritorious application by the respondents

for a Motion to Dismiss pursuant to Commission Rule 099.13.

With regard to whether that dismissal should be with

prejudice or without prejudice, I note that the

Commission has the authority under Rule 099.13 to dismiss a

claim without prejudice or to dismiss the claim with

prejudice when the circumstances are appropriate. Johnson

v. Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996).  

Nevertheless, the Commission and the Courts have expressed

on various occasions a preference for dismissal without

prejudice.

For example, the Full Commission has most recently in

King v. Redneck Logging, LLC, Full Workers’ Compensation

Commission, Opinion filed November 8, 2012 (G109004)

reversed an ALJ’s dismissal with prejudice of a pro se

claimant’s claim for initial benefits in a disputed claim. 

In King, the alleged injury occurred on August 22, 2011; a

Form AR-C was filed to open a claim on October 26, 2011; a

hearing on the claim for benefits was requested in a letter
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filed on November 18, 2011; yet the ALJ had dismissed the

claim for failure to prosecute on June 28, 2012.

Likewise, in Neal v. Cajun Operating Co., Full Workers’

Compensation Commission, Opinion filed October 16, 2008

(F612693), the Full Commission reversed an ALJ’s dismissal

with prejudice even though the claimant (1) failed to attend

a deposition after being directed to do so by the ALJ, (2)

failed to timely answer discovery requests after being

directed by the ALJ to do so, (3) failed to attend a

scheduled hearing, and (4) failed to timely offer, within

the twenty (20) days allowed by the ALJ, medical evidence to

establish that the claimant was in fact too ill to attend

the missed hearing.  The Full Commission in Neal held that

the ALJ’s dismissal pursuant to Commission Rule 099.13

should have been without prejudice. 

I find in the present case for two reasons that the

dismissal of this claim shall be without prejudice.  First,

the respondents’ Motion for Sanctions filed on June 23,

2014, made reference to dismissal as a possible requested

sanction but made no reference in the document to any

request for the disfavored and more onerous dismissal with

prejudice. (Comm. Exh. 1 p. 65-67) Consequently, the only

type of dismissal sanction referenced in this examiner’s

June 25, 2014, letter to Mr. Sanders was a dismissal without
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prejudice. (Comm. Exh. 1 p. 55) The issue of a possible

dismissal with prejudice was not raised for the first time

until the start of the hearing conducted on September 4,

2014.  Under these circumstances, the claimant had no

effective advance notice that the respondents might at the

hearing seek for the first time a dismissal with prejudice.

Second, even if Mr. Sanders arguably did receive

adequate notice that this Commission might consider a

dismissal with prejudice within the scope of the sanctions

sought by the respondents, I note that Mr. Sanders’ action

in failing or refusing to attend two Commission-ordered

physician appointments (first with Dr. Bryant in 2012 and

then with Dr. Rooney in 2014) appears to this examiner no

more egregious than the actions that the claimant failed or

refused to take after being directed to do so by an ALJ in

Neal v. Cajun Operating Co., Full Workers’ Compensation

Commission, Opinion filed October 16, 2008 (F612693).  As

discussed above, the Full Commission in Neal found that the

dismissal should be without prejudice.  

ORDER

For the reasons discussed herein, the claimant’s claim

for benefits filed on or about February 10, 2012, is hereby

dismissed.  This dismissal shall be without prejudice to

refiling within the applicable limitations period of
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Arkansas Code Annotated section 11-9-702.  I make no finding

herein as to whether or not the applicable limitations

period has already expired.

IT IS SO ORDERED.  

__________________________
MARK CHURCHWELL
Administrative Law Judge


