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Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 19, 2014, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on December 18, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on September

3, 2013.

3.   Respondent has controverted this claim in its entirety.

At the time of the hearing the parties agreed to stipulate that claimant earned an

average weekly wage of $786.55 which would entitle her to compensation at the rates of

$524.00 for total disability benefits and $393.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of bilateral carpal tunnel syndrome.
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2.   Related medical.

3.   Temporary total disability benefits from October 12, 2013 through a date yet to

be determined.

4.   Attorney fee.

5.   Statute of limitations.

At the time of the hearing claimant clarified the requested temporary total disability

period to include October 19, 2013 through November 30, 2013.  In addition, with respect

to the statute of limitations issue, the parties indicated that their files did not reveal a copy

of Form AR-C.  The parties agreed that any AR-C would have been filed between August

1, 2013 and November 1, 2013.  

The claimant contends that in July of 2013 she began experiencing symptoms

indicative of carpal tunnel syndrome sufficient to cause her to seek medical treatment and

subsequently resulted in disability in October 2013.  She contends that this bilateral carpal

tunnel syndrome that was diagnosed in August of 2013 constitutes a compensable injury

under A.C.A. §11-9-102(4)(A)(ii)(a).  She contends she is entitled to medical benefits,

temporary total disability benefits, and an attorney fee.

The respondents contend that claimant did not sustain compensable injuries to her

hands or wrists at any time while working for respondent employer.  Respondents contend

that claimant’s problems are preexisting and that the statute of limitations has run.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference
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conducted on December 18, 2013, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   The parties’ stipulation that claimant earned an average weekly wage of $786.55

which would entitle her to compensation at the rate of $524.00 for temporary total disability

benefits and $393.00 for permanent partial disability benefits is also hereby accepted as

fact.

3.   Claimant has failed to prove by a preponderance of the evidence that she

suffered a compensable injury in the form of bilateral carpal tunnel syndrome while

employed by respondent.   

FACTUAL BACKGROUND

The claimant is a 47-year-old woman who began working for respondent in February

2009 as the assistant store manager.  At some point in time the claimant became the

respondent’s store manager and she was working in that position in July and August of

2013.  Claimant testified that her job duties as store manager included opening the store,

manually counting money and working on the cash register as needed on a daily basis.

Claimant testified that the majority of her day was spent handling freight which required her

to cut boxes open with a box cutter knife, lift merchandise, place merchandise on a shelf,

and move merchandise from one shelf to another.  In the process of placing merchandise

on a shelf, claimant was also at times required to use a ladder depending on the height of

the shelf.  Claimant testified that she spent approximately 70 to 80% of her time lifting and

manipulating objects such as stocking merchandise with 10% of her time working as a

cashier and 10% of her time writing up schedules or working on a computer.

Claimant testified that in July or August 2013 she began having problems with her

hands.  She described symptoms including pain, weakness, numbness, and tingling in the

wrist area.  Claimant testified that she had difficulty sleeping at night because she would
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wake up with a tingling sensation.  She also indicated that she had difficulty holding

objects.

On August 19, 2013, claimant sought medical treatment from Catherine Casey, a

nurse practitioner.  Casey diagnosed claimant’s condition as chronic bilateral hand pain

and chronic joint pain at multiple sites.  Casey referred claimant for an EMG/NCV study

based upon the suspicion that claimant might suffer from carpal tunnel syndrome.  The

nerve conduction study was performed on September 4, 2013 and was read as revealing

severe carpal tunnel syndrome in the right hand and moderate carpal tunnel syndrome in

the left.

Following the study claimant was referred to Dr. Coker who evaluated the claimant

on September 17, 2013, and indicated that claimant would benefit from a carpal tunnel

release on her right wrist with conservative treatment on her left.  According to claimant’s

testimony Dr. Coker eventually performed surgery on her right wrist and at some point

released her to return to work.  With respect to claimant’s left wrist, Dr. Coker treated

claimant with an injection.

Claimant has filed this claim contending that she suffered a compensable injury in

the form of bilateral carpal tunnel syndrome as a result of her job activities with respondent.

She seeks payment of related medical treatment, temporary total disability benefits, and

a controverted attorney fee.

ADJUDICATION

Claimant contends that she suffered a compensable injury in the form of bilateral

carpal tunnel syndrome as a result of her job activities with the respondent.  Under the

Arkansas Workers’ Compensation law, claimant is not required to establish that her job

duties required rapid repetitive motion in order to establish compensability of carpal tunnel

syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W. 2d 190 (1998).
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However, claimant must still prove by a preponderance of the evidence that the injury

arose out of and in the course of her employment; that there are objective findings

establishing a compensable injury; and that the injury is the major cause of her disability

or need for medical treatment.  Kildow, supra.  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of

bilateral carpal tunnel syndrome.

The evidence indicates that claimant had complaints of pain in her hands for several

years prior to July and August 2013.  Even before claimant went to work for respondent in

February 2009 she had sought medical treatment for hand complaints in December 2008

from Dr. Benjamin.  A medical report from Dr. Benjamin dated December 22, 2008

indicates that claimant was complaining of bilateral hand pain with the right hand worse

than her left.  Claimant indicated that she had various symptoms including nighttime

awakening, swelling, and weakness as a result of these complaints.  Dr. Benjamin

diagnosed claimant’s condition as osteoarthritis and prescribed medication.  Claimant

returned to Dr. Benjamin on December 29, 2008, and his report of that date indicates that

claimant had less pain in her hand and hip after she used Prednisone, but that her

symptoms were the same as at the time of her prior visit.  Under cross-examination at the

hearing claimant testified that she did not take the prescribed medication for very long

because it made her sick.  She also admitted that she was offered a cancer treatment drug

which she declined, but that she had instead taken over-the-counter medications when her

symptoms became aggravated.

Subsequent medical reports from Vicki Moore, a nurse practitioner, dated January

27, 2010 indicate that claimant was complaining of swelling in her fingers along with hand

pain.  Moore diagnosed claimant’s condition as fibromyalgia.  
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It is claimant’s contention that the symptoms for which she sought medical treatment

in 2008 and 2010 were different than the symptoms that appeared in July and August

2013.  However, the medical reports do not indicate that claimant gave a history of different

symptoms.  For instance, as previously noted claimant initially sought medical treatment

from Catherine Casey, a nurse practitioner, on August 19, 2013.  Casey noted that

claimant was seen for complaints of back pain, foot spurs, and arthralgias.  Casey noted

that with respect to the arthralgias, it had an onset of four years ago with a location in

claimant’s bilateral hands and fingers.  She further noted that claimant had been on several

medications that had not helped her condition and that claimant reported that she had

been told years ago that she had the beginnings of rheumatoid arthritis.  Casey went on

to diagnose claimant’s condition as chronic bilateral hand pain and chronic joint pain.  Even

though the symptoms described by claimant to Casey were essentially the same as the

symptoms previously described in December 2008, it was Casey’s opinion that claimant

might suffer from carpal tunnel syndrome and as a result she ordered the EMG/NCV test.

This testing did reveal that claimant suffered from bilateral carpal tunnel syndrome.

Claimant denied that she had suffered from numbness and tingling in her hands for

years.   However, according to Dr. Coker’s report of September 17, 2013, the claimant had

made those complaints for several years.

She is a 48-year-old female who has had numbness
and tingling in her hands for years really and at this
point has undergone a nerve conduction study that
showed some abnormalities and therefore she was
referred to us for evaluation and care.  (Emphasis
added.)

Claimant denies giving this history to Dr. Coker.

On cross-examination claimant also admitted that at her deposition she testified that

she did not have any numbness or tingling prior to July 2013.  However, claimant now

admits that she did have some numbness before that time but contends that the numbness
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is in a different area.

I also note that claimant admitted that she was aware that she was to report any

work-related injuries and that respondent had a system in place which would allow the

reporting of injuries 24 hours per day.  Claimant admitted that she did not report a work-

related injury to the respondent when she initially sought medical treatment.  In fact,

claimant admitted that she did not decide that her injury was work related until after she

had received the results of the EMG/NCV study.

Finally, I note that claimant’s primary treating physician, Dr. Coker, has not

expressed an opinion as to whether claimant’s bilateral carpal tunnel syndrome is causally

related to her work with respondent or whether she suffered from a pre-existing condition

which was aggravated by her employment with the respondent.  The record does contain

a letter from Casey dated October 8, 2013 which states:

Shannon Robertson was evaluated on 08-19-13 and
had a follow up appointment on 09-18-13 for ongoing
bilateral hand pain.  During her initial visit she revealed
that she had been told years previously by a doctor
that she had “beginning rheumatoid arthritis.”  She was
not getting any relief from the recommended treatment
modalities and the pain seemed to be getting worse.  
The physical findings of her initial exam were consistent
with carpal tunnel syndrome and subsequent test confirmed 
the diagnosis.

             I can not state that her hand pain has been caused
by carpal tunnel syndrome for her entire duration of pain.
She stipulated that her pain has been ongoing for a dura-
tion of about 4 years and she says that she has been
employed by Dollar General nearly 5 years.  Certainly,
her job duties at Dollar General can contribute to the
development or worsening of her condition.  (Emphasis
added.)

With respect to this letter from Casey, I first note it significant that she indicated that

claimant was not getting any relief from the recommended treatment modalities that had

previously been provided to her and that her pain was getting worse.  This history seems
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to contradict claimant’s testimony that her prior problems were alleviated with the use of

medication and that her current symptoms are different.  Casey’s report does not indicate

that the symptoms are different, but that claimant’s pain simply worsened.  Furthermore,

Casey also notes that claimant’s pain has been ongoing for four years and that she has

been employed by Dollar General for nearly five years.  However, in reality, claimant

sought medical treatment for complaints of pain involving her hands prior to her

employment with Dollar General.  Claimant sought medical treatment in December 2008

for complaints involving her bilateral hands which included her awakening at night with pain

and weakness.  This was prior to her employment with respondent in February 2009.

Finally, although Casey notes that claimant’s job duties at respondent could contribute to

the development or worsening of her condition, Casey does not opine that that occurred.

In summary, claimant has the burden of proving by a preponderance of the evidence

that she suffered a compensable injury in the form of bilateral carpal tunnel syndrome.  In

order to meet her burden of proof claimant has the burden of proving that her injury arose

out of and in the course of her employment with respondent.  I find that claimant has failed

to meet that burden of proof.  Here, claimant had sought medical treatment for similar

complaints involving her hands as far back as December 2008 before she began working

for respondent in February 2009.  Although claimant contends that her symptoms

beginning in July and August 2013 are different than those prior complaints, the medical

report and letter from Casey indicate that the complaints were essentially similar.  Likewise,

Dr. Coker’s medical report indicates that claimant had a complaint of numbness and

tingling in her hands for “years.”  Claimant did not report a work-related injury to the

respondent until she had already received the results from the EMG/NCV study.  Finally,

neither Dr. Coker nor Casey have opined that claimant’s job duties with the respondent

caused her bilateral carpal tunnel syndrome or aggravated a pre-existing condition.  While

such an opinion is not necessary, the absence of an opinion is a factor which may be
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considered.  Given the foregoing evidence, I simply find that claimant has failed to meet

her burden of proving by a preponderance of the evidence that her carpal tunnel syndrome

is causally related to her employment with respondent or that she suffered from a pre-

existing condition which was aggravated by her job activities with the respondent.

Having found that claimant failed to meet her burden of proving by a preponderance

of the evidence that she suffered a compensable injury, the respondent’s contention that

claimant’s claim for compensation benefits is barred by the statute of limitations is moot.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she suffered

a compensable injury in the form of bilateral carpal tunnel syndrome as a result of her

employment with the respondent.  Therefore, her claim for compensation benefits is hereby

denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $229.00.

IT IS SO ORDERED.

                                                                              
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


