
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JERRY PHIPPS, Employee  CLAIMANT

TONTITOWN LANDFILL (WASTE MANAGEMENT), Employer  RESPONDENT
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OPINION FILED APRIL 16, 2014

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 20, 2014, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on January 29, 2014, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties on

August 15, 2013.

3.   The claimant was earning an average weekly wage of $773.65 which would

entitle him to compensation at the weekly rates of $516.00 for total disability benefits and

permanent partial disability benefits at the rate of $387.00.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injury to claimant’s low back on August 15, 2013.

2.   Temporary total disability benefits.
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3.   Medical.

4.   Attorney fee.

The claimant contends that he suffered a compensable injury to his low back on

August 15, 2013, and that he is entitled to temporary total disability, medical, and an

attorney fee.

The respondent contends there are no objective findings of an acute injury

sustained on August 15, 2013 or at any other time while claimant has been employed by

respondent employer.  Claimant’s problems with his low back, if any, are due to a pre-

existing condition.  In the event the claim is determined to be compensable, respondent

contends it made light-duty work available and claimant refused same.  In addition,

claimant has been receiving short-term disability benefits and respondent requests a credit

for those benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 29, 2014, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that he

suffered a compensable injury to his low back while working for respondent on August 15,

2013.

FACTUAL BACKGROUND

The claimant is a 62-year-old man who has worked for the respondent almost nine
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years.  Claimant has worked for respondent operating heavy equipment at its Tontitown

landfill.

Claimant contends that he suffered a compensable injury to his low back on August

15, 2013.  Claimant testified that on that date while he was in the process of hooking up

a tarp he stepped in a truck track at the landfill and twisted his back.  Claimant testified that

he felt pain in his right knee and low back area.  He also testified that he did minimal work

the rest of that day (approximately 30 minutes) and that he worked for the respondent an

additional two days.

On August 19, 2013, claimant sought medical treatment for low back complaints

from his family physician, Dr. Poemoceah.  Dr. Poemoceah’s medical report of that date

indicated that x-rays showed chronic degenerative changes.  Dr. Poemoceah diagnosed

claimant’s condition as back pain aggravated by a fall. Dr. Poemoceah prescribed claimant

Oxycontin to help him sleep as well as Soma.  Dr. Poemoceah also recommended physical

therapy and indicated that claimant should remain off work for one week.  

The respondent referred claimant for medical treatment from Dr. Berestnev on

August 28, 2013.  Dr. Berestnev took an x-ray and read it as revealing degenerative

changes.  He also noted that claimant had a history of chronic back pain.  Dr. Berestnev

diagnosed claimant’s condition as low back pain caused by an overexertion from sudden

strenuous movement and degenerative joint disease of the lumbar spine.  Dr. Berestnev

prescribed Naproxin and stretching exercises.  He also indicated that claimant should avoid

driving equipment or lifting more than 40 pounds.  

Claimant returned to Dr. Berestnev on September 4, 2013, at which time Dr.

Berestnev lowered claimant’s lifting restriction to lifting only 20 pounds.  Claimant

apparently returned to work for the respondent performing light-duty work for approximately

one and a half days and last worked for respondent on September 6, 2013.  

Claimant returned to Dr. Poemoceah for treatment on September 11, 2013.  At that
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time, Dr. Poemoceah ordered an MRI scan which was performed on September 19, 2013.

Dr. Poemoceah subsequently wrote a letter dated September 26, 2013 indicating

that claimant suffered from degenerative joint disease and arthritis in his back.  He

indicated that vibrations from operating heavy equipment made his pain flair up and noted

that while claimant was taking narcotic pain medication it was hazardous and unsafe for

him to be operating heavy equipment.  

The last medical record from Dr. Poemoceah is dated October 9, 2013 and it

indicates that claimant was given a refill on his pain medication and that Dr. Poemoceah’s

diagnosis was degenerative joint disease.

Claimant has filed this claim contending that he suffered a compensable injury to

his low back on August 15, 2013.  He seeks payment of medical treatment, temporary total

disability benefits, and a controverted attorney fee.

ADJUDICATION

Claimant contends that he suffered a compensable injury to his low back on August

15, 2013 when he stepped in a hole and twisted his back while working for the respondent.

In order to prove a compensable injury as the result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish by a preponderance

of the evidence (1) an injury arising out of and in the course of employment; (2) the injury

caused internal or external harm to the body which required medical services or resulted

in disability or death; (3) medical evidence supported by objective findings establishing an

injury; and (4) the injury was caused by a specific incident identifiable by time and place

of occurrence.  Odd Jobs and More v. Reid, 2011 Ark. App. 450, 384 S.W. 3d 630.  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that he suffered a compensable injury to his low back.
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Specifically, I find that claimant has failed to offer objective findings establishing a new

injury or an aggravation of a pre-existing condition.

The evidence in this case indicates that prior to August 15, 2013, claimant suffered

from complaints of low back pain.  When initially asked about prior low back complaints

prior to August 15, 2013, claimant testified that:

Q. Did you ever have any problems with your back
before you got hurt on August 15, 2013?

A. A little bit, you know, just rough days, you know.

Claimant admitted that he sought medical treatment from Dr. Poemoceah for these

low back complaints.  A review of Dr. Poemoceach’s medical records indicates that

claimant had been taking narcotic pain medication for low back complaints since

September 13, 2010.  In his report of that date, Dr. Poemoceah noted that claimant gave

a history of having fallen through a steel door and “whacked himself up pretty good, went

to Stillwell hospital and got super glued together.”  Dr. Poemoceah’s medical report noted

that claimant was already taking Naprosyn for degenerative joint disease.  Dr. Poemoceah

provided claimant medication in the form of Vicodin.

The next report from Dr. Poemoceah was dated November 19, 2010, and indicated

that claimant had returned for complaints of back pain.  He noted that claimant was doing

well on the Vicodin and wanted to continue that medication.  Dr. Poemoceah indicated that

he would obtain a drug contract for that medication.  Dr. Poemoceah’s medical report of

December 17, 2010 indicates that claimant refilled a prescription of Hydrocodone.

Medical reports from Dr. Poemoceah for the year 2011 indicate that claimant was

seen on ten different occasions to refill pain medication for low back complaints.  Dr.

Poemoceah’s medical reports of 2012 indicate that claimant was seen on thirteen different

occasions for refills of pain medication attributable to his low back complaints.  During

many of these visits to Dr. Poemoceah, claimant described his low back pain as 8 or 9 out
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of 10.  

Dr. Poemoceah’s medical reports from 2013 indicate that claimant was seen on ten

separate occasions for refills of prescription medication before August 15, 2013.  On June

5, 2013, claimant rated his pain as a 9 and was given a refill of his medication.  On July 19,

2013, Dr. Poemoceah’s report indicates that claimant rated his pain as an 8 and also

stated:

Patient is in for med refills.  He wants to go straight to
Oxycodone, said it makes him less drowsy.

Claimant returned to Dr. Poemoceah on August 12, 2013, just three days prior to

the alleged incident on August 15, 2013.  Dr. Poemoceah’s report contains the following

notation:

Patient is in for med refills, he is not due until later
in the week, so I will postdate scripts for the 16th.
His back is giving him a lot of pain, he missed work
this past Friday and he needs a note to that effect.
(Emphasis added.)

In that same note Dr. Poemoceah noted that he would switch claimant’s medications

to Percocet and Flexeril.  

Thus, according to the medical records of Dr. Poemoceah, claimant had been

receiving narcotic pain medication for treatment of low back complaints since September

13, 2010.  More significantly, claimant returned to Dr. Poemoceah’s office on August 12,

2013 with complaints indicating that his low back was giving him a lot of pain and

requesting additional medication.  

Under the Arkansas workers’ compensation law, an employer takes the employee

as it finds him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Hickman v. Kellogg, Brown, & Root, 372 Ark. 501, 277 S.W. 3d 591 (2008).

A pre-existing disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the pre-existing disease or infirmity to produce
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the disability for which compensation is sought.  Id.  An aggravation is a new injury

resulting from an independent incident, and being a new injury with an independent cause,

it must meet the definition of a compensable injury in order to establish compensability for

the aggravation.  Id. at 511-12, 277 S.W. 3d at 600.

As previously noted, one of the requirements for establishing a compensable injury

is that a claimant offer medical evidence supported by objective findings establishing an

injury.  The Commission in Payne v. Fidelity Information Services, Full Commission

Opinion filed May 7, 2013 (G208283), noted with respect to the objective findings

requirement for an aggravation type injury:

Regarding the objective findings requirement for an
aggravation type injury, a claimant must establish the
existence of an alleged aggravation by objective
findings supporting an acute injury, and the claimant
cannot carry his burden of proof merely through
objective findings of preexisting degenerative conditions.

Liaromatis v. Baxter County, 95 Ark. App. 296, 236 S.W. 3d 524 (2006).

In that same case the Commission also cited the decision in Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998) as noting that a claimant is required

to establish a causal connection between any objective finding in the record and an alleged

compensable injury, even if the alleged compensable injury is an aggravation of a pre-

existing condition.

In this particular case, the claimant underwent an MRI scan at the request of Dr.

Poemoceah on September 19, 2013.  That MRI scan was read as revealing degenerative

changes in the claimant’s lumbar spine.  The MRI scan does not contain objective findings

of an acute injury or any objective findings that claimant has proven are causally related

to an incident on August 15, 2013.  In fact, in the letter written by Dr. Poemoceah dated

September 26, 2013, he notes that claimant suffers from degenerative joint disease and

arthritis in his back.  Likewise, in his final report dated October 9, 2013, Dr. Poemoceah

again assessed claimant’s condition as degenerative joint disease.  This is the exact same
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diagnosis that Dr. Poemoceah made three years earlier in late 2010 and for which he has

continually treated claimant with pain medication.  In short, the only objective findings on

the MRI scan or the x-rays taken after August 15, 2013 are findings of degenerative

conditions which claimant has suffered from since September 2010.  

Based upon the foregoing, I find that claimant has failed to meet his burden of

proving by a preponderance of the evidence that he suffered a compensable injury to his

low back.  I find that claimant has failed to prove an aggravation of his pre-existing low

back condition based upon the lack of objective findings.  The only objective findings

present in the medical records are objective findings of degenerative conditions which pre-

existed August 15, 2013.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he suffered

a compensable injury to his low back while working for respondent on August 15, 2013.

Therefore, his claim for compensation benefits is hereby denied and dismissed.

IT IS SO ORDERED.

                                                                        
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE

 


