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STATEMENT OF THE CASE

On December 19, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on October 21, 2013.  A prehearing order

entered on October 23, 2013 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the fourth stipulation at the hearing, they are the following, which

I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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1Included in this reservation would be the issue of whether Claimant’s counsel is
entitled to an attorney’s fee under Ark. Code Ann. § 11-9-715(a) (Repl. 1996) on the
award herein, since Claimant’s injury occurred prior to July 1, 2001.

2. The employer-employee-carrier relationship existed on April 12, 2001, when

Claimant sustained a compensable injury by specific incident.

3. Respondents accepted this claim as compensable and have paid benefits

pursuant thereto.  They have accepted Claimant as being permanently and

totally disabled.

4. Respondents provided Claimant with a handicap-accessible van in 2004.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With an amendment of the first issue, the following were litigated:

1. Whether Claimant is entitled to a replacement handicap-accessible van at

Respondents’ expense.

2. In the alternative, whether Respondents are responsible for repairs to the

van they purchased for Claimant in 2004.

All other issues have been reserved.1

Contentions

At the hearing, Respondents supplemented their contentions.  The respective

contentions of the parties now read:

Claimant:

1. Claimant contends that he was injured on April 12, 2001.
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2. He is permanently and totally disabled as he lost one leg below the knee due

to his compensable injury.

3. Respondent has paid for the wheelchair lift, and other necessary

apparatuses, but have controverted the purchase of a newer model of

wheelchair-assessable van, which has been recommended by his authorized

treating physician, Dr. Barry Baskin.

4. The claimant has a 2004 Ford E-150 Full Size Van, which is in need of

replacing.  The wheelchair lift is malfunctioning, the transmission is slipping

and needing replaced and the seats are malfunctioning.  The repairs

estimate totals $12,100.00.  It is becoming more difficult for the claimant to

commute to his various medical appointments due to these difficulties.

Respondents:

1. Respondents contend that they have paid all appropriate benefits, including

the purchase in 2004 of a brand new handicap-accessible van for the

claimant, who was rendered permanently and totally disabled as a result of

a work-related injury sustained on April 12, 2001, in the course and scope of

his employment with the respondents’ employer.

2. In 2004, Respondents purchased a handicap-accessible van equipped with

a wheelchair lift for the claimant.  Respondents contend that the title of the

van was transferred to the claimant and that the claimant has thereafter been

responsible for the maintenance and upkeep in addition to taxes, licensing,

insurance and other incidental fees associated with ownership of the van.
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3. While Respondents acknowledge and accept their responsibility in providing

a suitable van as reasonably necessary medical treatment as described in

Ark. Code Ann. § 11-9-508(a) (Repl. 2012), they contend that a new van is

not necessary.  Respondents contend that the claimant has failed to provide

evidence of necessity to justify replacement of the existing van with a brand

new one.  Respondents contend, based on the claimant’s recent deposition

testimony, that he continues to drive the van daily, including in visits to his

physician in Little Rock.  Respondents further contend that the van has not

broken down since it was provided to him in 2004.  Respondents further

contend that the claimant has provided no proof that the transmission needs

to be replaced as he alleges.  The claimant’s only evidence in support of his

contention is in the form of hearsay of what mechanics have told him needs

to be done, though doing nothing to actually examine or diagnose the issue

the claimant complains about.  Respondents contend that the van has

124,000 miles on it, based on the claimant’s deposition testimony, rather

than the 135,000 miles set forth in the claimant’s prehearing questionnaire

responses.  Respondents contend that mileage in excess of 100,000 on the

van is not in and of itself sufficient evidence to support replacement of the

van.

4. Respondents further contend that the letter by Dr. Baskin provided by the

claimant in support of his contention that he needs a new van does not

speak toward the mechanical condition of the van, but rather speaks to the

claimant’s necessity of a reliable van to get him back and forth to
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appointments, which Respondents contend that the claimant’s current van

accomplishes, based on the his deposition testimony.

5. Respondents further contend that should a determination be made that the

claimant is entitled to have his current van replaced that it not be required to

provide a brand new van, as such a requirement is not supported under

Arkansas law.  Respondents contend that should they be required to replace

the claimant’s current van that they be required to do so with a “suitable” van

that meets Claimant’s need for wheelchair accessibility.

6. Respondents further contend that to the extent that they are required to

provide a replacement van, that the sale of the claimant’s current van be

applied toward the purchase of a replacement and that, if possible, the

current wheelchair lift transferred to a replacement van or that the sale of it

be applied toward the cost of purchasing a new lift.

7. The van’s transmission was evaluated on Respondents’ behalf by a

mechanic, and it was determined that it needed to be replaced.

Respondents offered to do just that, but that offer was rejected.  Also, the

wheelchair lift was evaluated, and it was determined that it needed to be

replaced as well.  Respondents offered to do that, but this offer was rejected

also.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the
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following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 3 and Respondents’ Proffered Exhibit 2 will not

be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled at present to a replacement handicap-accessible van at

Respondents’ expense.

5. Claimant has proven by a preponderance of the evidence that he is entitled,

at Respondents’ expense, to a new wheelchair lift, six-way seat and

carpeting for his van.

6. Claimant has proven by a preponderance of the evidence that he is entitled,

at Respondents’ expense, to repair/replacement of the van’s front end, and

replacement of the van’s transmission and ignition coil.

7. The evidence preponderates that all other repairs to the van identified as

being needed at present are the responsibility of Claimant.

PRELIMINARY RULING

Admission of Claimant’s Proffered Exhibit 3 and Respondents’ Proffered Exhibit 2

As the record reflects, both parties rested their respective cases and, at their

request, I left the hearing room and traveled outside with the parties to visualize Claimant’s

van (the condition of which is at issue here).  Following this visualization, the parties and
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I returned to the hearing room, and I confirmed what transpired during the visit to the van.

I gave each side the opportunity to add to what occurred, but both sides declined to do so.

I then addressed the matter of post-hearing briefs.  Thereafter, I addressed Claimant

directly, informing him about the preparation of the opinion; and then I commended the

attorneys on the good job they did in presenting their cases.  Immediately thereafter, I

stated:  “Unless there is anything further, the record is closed.”

After this occurred, Respondents asked that their Proffered Exhibit 2 be marked and

offered into evidence.  The proffered exhibit is comprised of emails between the parties

concerning, inter alia, offers to repair the van.  Claimant objected to the admission of the

exhibit on the bases that it would put the attorneys in the position of being witnesses, that

the exchanges constituted inadmissible settlement negotiations, and that admission would

not help the Commission to “best ascertain the rights of the parties” under Ark. Code Ann.

§ 11-9-705(a)(1) (Repl. 2012).  Respondents argued that the exhibit was relevant because

Claimant had testified that he was unaware of any offers to repair the van’s transmission.

Thereafter, Claimant asked that, in the event that Respondents’ Proffered Exhibit 2 is

admitted, that his Proffered Exhibit 3 be admitted as well so that the record is complete on

this matter.  Respondents voiced no objection to this.  I made the record clear that I was

reopening it for the limited purpose of allowing these exhibits to be proffered and to hear

the objections and arguments thereon.

Again, the record had been closed before these proffered exhibits were offered.

Their belated offering violates Ark. Code Ann. § 11-9-705(c)(1)(A) (Repl. 2012), which

reads:  “All . . . documentary evidence shall be presented to the designated representative

at the initial hearing on the controverted claim . . . .”  Furthermore, I note that § 11-9-
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705(c)(1)(C)(i) provides:  “Further hearing for the purpose of introducing additional

evidence will be granted only at the discretion of the hearing officer or commission.”

Notwithstanding the above, I note that the Arkansas Supreme Court held in Mason

v. Lauck, 232 Ark. 891, 340 S.W.2d 575 (1960), that evidence may be submitted belatedly,

provided that the moving party show that (1) the newly-discovered evidence is relevant; (2)

the evidence is not cumulative; (3) the evidence would justify a different result; and (4) the

movant was diligent in presenting said evidence.  See also Haygood v. Belcher, 5 Ark.

App. 127, 633 S.W.2d 391 (1982); Ely v. Fred’s, Inc., 2011 AWCC 102, Claim No.

G001787 (Full Commission Opinion filed August 8, 2011).

I find that regardless of whether the other elements have not been met, the fourth

one clearly was not.  Respondents based their proffer on Claimant’s testimony.  Yet they

rested without offering this document–and, moreover, waited until after the record was

closed to do so.  Claimant’s Proffered Exhibit 3 is not admissible for the same reason.

As alluded to above, § 11-9-705(a)(1) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

I am also aware that the Commission has a “great deal of latitude in evidentiary matters.”

Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  But after due

consideration, I find that admission of the proffered exhibits in this proceeding would not

help to “best ascertain the rights of the parties.”  Consequently, the proffered exhibits will

not be admitted into evidence.
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CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Stan Braun.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Claimant’s Exhibit 1, correspondence from Dr. Barry Baskin,

consisting of one index page and two numbered pages thereafter; Claimant’s Exhibit 2,

non-medical records including estimates for repairs to the existing van and replacement

thereof, consisting of one index page and seven pages thereafter; and Respondents’

Exhibit 1, repair estimates and related correspondence, consisting of one index page and

seven numbered pages thereafter.  In addition, I have blue-backed to the record Claimant’s

post-hearing letter brief of January 2, 2014 plus the attached case citation, consisting of

six pages.

Adjudication

Standards.  Claimant argues that he is entitled, at Respondents’ expense, to

replacement of his handicap-accessible van.  Arkansas Code Annotated Section 11-9-

508(a) (Repl. 2012) reads:

The employer shall promptly provide for an injured employee such medical,
surgical, hospital, chiropractic, optometric, podiatric, and nursing services
and medicine, crutches, ambulatory devices, artificial limbs, eyeglasses,
contact lenses, hearing aids, and other apparatus as may be reasonable
necessary in connection with the injury received by the employee.

(Emphasis added)  This provision was amended by Act 796 of 1993 “and no longer ties

‘apparatus’ to medical services, but rather ‘other apparatus as may be reasonably



Romine - Claim No. F104411 10

necessary in connection with the injury received by the employee.’”  Liberty Mut. Ins. Co.

v. Chambers, 76 Ark. App. 286, 64 S.W.3d 775 (2002).

The claimant must prove by a preponderance of the evidence that a replacement

handicap-accessible van, or of another other “apparatus,” is reasonably necessary.  Wal-

Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003); Geo Specialty

Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance

of the evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What is reasonably necessary is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Claimant testified that he is 47 years old and that during the period at

issue, he was employed by Respondent Capital Equipment, Inc.  Asked how he was
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injured there, he responded:  “A dozer slid off the side of a lowboy trailer, turned over and

got my leg in my roll cage.”  As a result, he sustained the following injuries:

Amputation of the right leg and hip, pelvis, three inches of my lower back, all
of my sexual functions, two foot of my colon, I ended up with a colostomy,
ended up with a suprapubic catheter.  It tore me up pretty good.

Because of his condition, Claimant relies on his wheelchair and van for

transportation.  His chair is a large Frontier-brand, the seat thereon is the size of an

automobile seat, and is designed for outdoor use.  There are four casters on it, and the

tires measure eight inches.  He likes to go outside and move around; and he depends on

the chair to enable him to do this.  Because of the chair’s size, it has to be transported

inside the van.

Claimant testified that Respondents furnished him a new 2004 Ford Econoline E-

150 van.  The vehicle is equipped with a wheelchair lift and a six-way seat, which enable

him to exit the chair and get behind the wheel.  The van has hand controls that enable him

to drive it.  He uses it to travel to and from the doctor.  The physicians that he sees on a

regular basis include Dr. Barry Baskin, Dr. Kenneth Mooney, Dr. Gerald Silvoso, Dr. Ken

Martin, and Dr. Mark Peterson.  He sees Baskin every three months and Mooney every

three to four months.  He also uses the van to travel from his home in Vilonia, Faulkner

County, to the grocery store and for other errands, along with such social activities as

drinking coffee.  The store is about six miles from his home; and all but one of his

physicians are located in Little Rock.

Claimant related that the van “is getting a lot of miles on it” (133,924 as of the date

of the hearing) and has been having mechanical problems.  The automated doors on it
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have been malfunctioning.  The six-way seat, wheelchair lift, transmission and shocks need

to be replaced.  Asked about the special seat, he testified:

The six-way seat is an adjustable seat that I can transfer out of the chair into
the six-way seat, it slides back and forth and turns around, where I can move
from the chair into the other chair, and turn it back around and then slide
back forward.  The six-way seat now needs–I don’t know, it’s out of bolts, I’ve
picked up two or three bolts from the area where the seat is at.  I have to
push the seat backwards to get the seat to spin back around.  It is messed
up there somewhere.  It’s pretty well wore out.

As for the rest of the interior, Claimant stated:

The carpet is very stained because of the lift.  It’s oil-stained.  It’s been
leaking.  They told me, I think, the cylinder is bad in it, so I’ve got oil all over
the entryway of where you go in the van.  And it’s just a lot of wear and tear
on it.

Asked to specify the problems with the lift, he responded:

Right now, it’s got a bushing that’s bad in it; it’s got a bad oil leak; sometimes
it will come unfolded inside the van; when it’s come unfolded before, it’s tore
the curtain off, it’s tore the back of my seat; it’s got what they call a bird
mouth on it, that’s wore out, needs replaced.

With respect to the engine, he testified that it is “missing,” and uses a quart of oil in

between oil changes.  He added:  “[t]he oxygen sensors, it will s[i]t there and just start

fluttering, and it will kill itself, it will shut itself off.”

Asked about his own vehicles, Claimant stated that before he was injured, he drove

a Dodge four-wheel drive.  He tried to replace his vehicles every four years.  Now,

however, his monthly income from his Social Security and permanent and total disability

benefits totals approximately $1,600.00 to $1,700.00.  His permanent and total disability

benefits are less than what he was making as a heavy equipment operator before the

accident.  His wife is a cook for the Conway Human Development Center, and also works
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part time as a cook for a convenience store.  He was unaware of how much she makes.

Because she is away at work about 60 hours a week, he is by himself extensively.

Notwithstanding his financial condition, Claimant pays for the maintenance on the

van, including tune-ups, oil changes and washes, at an annual cost of about $600.00  He

also puts on a new set of tires each year–at a cost of about $900.00 (he later remarked,

however, that he “went to a cheaper tire because [he] was spending almost $600.00 a year

on tires”).  Regardless, the vehicle is rapidly declining mechanically.  Claimant is concerned

that its condition will eventually result in his being stranded by the side of the road.

Claimant’s testimony was that he did not believe that merely repairing the existing

vehicle would suffice.  He agreed that he would settle for a used van, provided that it had

less mileage that the current one and is more dependable.

He admitted that the van, once furnished, was titled in his name; and he has been

paying for its taxes, registration and insurance.  Also, Claimant agreed that the

maintenance of the van is something that he has been and should be responsible for, as

he has been with respect to his previous vehicles.  Such maintenance would include

keeping the oil changed and the brakes, hoses, shocks, lights, etc., in good repair.  He has

not, however, been saddled with the responsibility of making monthly payments on the

vehicle.  Before his injury, his monthly car payments were around $300.00.

According to Claimant, he was not aware that Respondents have offered to replace

the transmission.  As for Respondents’ agreement to replace the lift, he stated that would

not be sufficient because the van is still worn out.  He agreed that Respondents have had

the engine and transmission evaluated.  However, Claimant disputed the finding that the

engine does not need to be overhauled.
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Called by Claimant, Stan Braun testified that he is the adjustor on the instant claim.

The following exchange took place:

Q. What kind of factors do you look at as far as determining whether or
not a van needs to be replaced?

A. Normally, when I’ve done replacements on vans, I look at the
modification is what I feel is the normal responsibility of the carrier,
because a vehicle is normally an item that a person would need
regardless of whether they have been injured or not, but with the
additional costs associated with the modifications to the vehicles.

Q. You don’t believe that you are responsible for replacing the van.  Is
that what you are saying?

A. Like I said, I agree with contributing to the replacement, but not the
sole cost for replacement, unless the jurisdiction tells otherwise.

While Braun admitted that a vehicle would need “modifications” in order for Claimant to be

able to use it, and that a van would be “probably the best choice,” he denied that it was the

only option.  He also agreed that the 2004 van could be termed an “older” vehicle, and that

vehicles of more advanced age and/or wear and tear need more maintenance.

Braun’s testimony was that the van was sent to separate mechanics to evaluate the

condition of its transmission and engine, respectively.  The mechanic who examined the

engine found only maintenance issues that needed to be addressed.  Because of the

transmission’s condition, Braun offered to have it replaced.  Based on the evaluation of the

lift, it was determined that it needed replacement as well; and Braun stated that he agreed

to offer this option to Claimant.  He feels that because the vehicle was titled in Claimant’s

name, he should be responsible for maintenance and matters surrounding it; but the carrier

should be responsible for modifications such as the lift that are tied to Claimant’s physical

condition.
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Medical Records.  The records in evidence reflect that Dr. Barry Baskin has opined

on two separate occasions concerning Claimant’s need for a wheelchair-accessible van.

On July 2, 2012, he wrote:

Mr. Romine is a patient of mine whom I have followed for a number of years
secondary to work injury in which he was crushed by a piece of heavy
equipment and sustained a right hemipelvectomy and suprapubic catheter.
He is completely wheelchair bound.  He is a large man and requires a fairly
good size power wheelchair.  His medical history is also complicated by
moderate severe COPD, which limits his exercise tolerance.  Mr. Romine is
in need of a van that is adapted for his power mobility device.  He has come
to the point now that he cannot enter or exit any other type vehicle.  I think
that the wheelchair accessible van with appropriate adaptations for Mr.
Romine’s chair is a matter of medical necessity.

On January 29, 2013, Dr. Baskin wrote:

Mr. Romine has been a patient of mine for many years after he had a severe
work injury when a bulldozer rolled over on him causing him to have
complete right hemipelvectomy.  He is wheelchair bound in a power
wheelchair.  He is still able to drive and has an old van that he uses to pull
his wheelchair up into and he has been able to drive to doctors’
appointments, etc.  The van is getting up in fairly high mileage and is not in
the best repair and Mr. Romine needs a new van for his transportation.  He
has multiple medical problems and is seeing me on a fairly regular basis and
also sees his urologist, Dr. Keith Mooney, fairly regularly.  He has multiple
procedures.  If he does not have a van in which he can actually get in and
change clothes and navigate to and from doctors’ appointments, he would
have to have his wife drive him and he does not always have her available
as she still works.  Donald is a large gentleman and it would be very difficult
for him to transfer into a regular size vehicle but he needs a wheelchair
accessible van.

Non-medical Records.  The records of this nature that are in evidence are

comprised of repair estimates for the van and certain of the modifications thereto.  There

are estimates to rebuild the transmission, replace the shocks, replace the oil-stained

carpeting, perform a tune-up, repair the brakes, replace the lift and six-way seat, and to

repair issues found during the inspection of the van at Cantrell Service Center from
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December 3-10, 2013.  Claimant has also included an estimate for replacement with a

new, wheelchair-accessible van.

Discussion.  Again, Claimant is seeking a replacement van with modifications similar

to the one he now has–at Respondents’ expense.  Respondents contend that such is not

reasonably necessary under the law.

In Chambers v. Film Transit, 2001 AWCC 54, Claim No. E910061 (Full Commission

Opinion filed February 26, 2001), the Commission was presented with the question of

whether a claimant whose legs were amputated above the right knee and below the left

knee was entitled to provision of a wheelchair-accessible, hand-controlled van by

Respondents.  This was a case of first impression before the Commission.  In finding such

a van to be reasonably necessary, the Commission focused on the fact that the claimant

needed the vehicle because “since the accident, he has been unable to become

independent of his wife because he cannot drive himself to his doctor’s appointments and

daily physical therapy appointments [and that he] was not thus restricted in his physical

activities, including driving, prior to his injury.”  The Commission noted that modifications

of the claimant’s automobile were not sufficient because he was “simply unable to operate

the vehicle independently which would require him to lift the wheelchair onto the tow and

then walk around the car to get into the vehicle to operate it.”  In holding that Respondents

should be responsible for the cost of the van as well as the modifications thereto, the

Commission focused on the evidence that showed that the claimant could not afford the

cost of the van himself–they noted that making the Respondents liable for only the

modifications but requiring Claimant to purchase the van “is equivalent to no award at all.”
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However, in making its finding, the Commission was quick to point out that Respondents

need only furnish a “suitable van (not necessarily a new van).”

In Liberty Mut. Ins. Co., supra, the Arkansas Court of Appeals affirmed the

Commission, stating:

We will not overturn an administrative agency’s interpretation of a statute
unless it is clearly wrong.  Byars Constr. Co. v. Byars, 72 Ark. App. 158, 34
S.W.3d 797 (2000).  We find that the Commission’s interpretation of this
statute with respect to appellant’s liability for providing a suitable van is not
clearly wrong.

This decision controls here.

In the instant claim, the situation is very similar.  It is clear that Claimant, who has

undergone amputation of his right leg and more, needs to be able to drive his wheelchair

into the vehicle, park it, and transfer himself into the driver’s seat.  His process of doing this

was demonstrated to me with the agreement of the parties.  As was the case with Mr.

Chambers, Claimant has to have the vehicle in order to, inter alia, drive himself to his

regular medical appointments.  I credit his testimony on this and likewise credit the opinion

of Dr. Baskin on this matter.  The Commission is authorized to accept or reject a medical

opinion and is authorized to determine its medical soundness and probative value.  Poulan

Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).

Furthermore, it is readily apparent that Claimant’s need for such a van is an ongoing

one.  As a result of his horrific accident on April 12, 2001, Claimant was rendered

permanently and totally disabled.  Respondents’ obligation to provide Claimant with “other

apparatus as may be reasonable necessary” under § 11-9-508(a) certainly did not end with

the provision of the modified van in 2004.
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But what are their responsibilities in this area at present?  As quoted above,

Respondents have contended:

While Respondents acknowledge and accept their responsibility in providing
a suitable van as reasonably necessary medical treatment as described in
Ark. Code Ann. § 11-9-508(a) (Repl. 2012), they contend that a new van is
not necessary.

I agree that the evidence does not preponderate that a replacement van is

reasonably necessary at this time.  The report from Cantrell Service Center, which I credit,

reflects that the misfire problem referenced by Claimant in his testimony is readily

reparable with replacement of an ignition coil.  The technician also wrote:

TECH NOTE:  AIR BAG LIGHT IS ON, ENGINE OIL WAS 1 QT LOW, AIR
FILTER IS DIRTY, BATTERY TERMINALS ARE CORRODED, BELT IS
WORN, HOSES APPEAR TO BE ORIGINAL, EMERGENCY BRAKE IS
SLIGHTLY LOW, LICENSE PLATE LIGHTS ARE NOT WORKING, ALL
FOUR BALL JOINTS ARE LOOSE, RADIUS ARM BUSHINGS ARE
FAILING DUE TO AGE AND WEAR, TIRES HAVE SOME INSIDE WEAR
MOST LIKELY DUE TO FAILING FRONT END PARTS (BALL JOINTS,
RADIUS ARM BUSHINGS0 LEFT SIDE BRAKE CABLE IS HANGING LOW,
SPARE TIRE IS DRY ROTTED

THE VEHICLE HAS MULTIPLE MAINTENANCE RELATED ITEMS AND
ISSUES MOSTLY DUE TO NORMAL AGE AND WEAR

TECH NOTE:  THERE ARE MULTIPLE ISSUES WITH THIS VEHICLE.  I
HAVE FOUND NONE THAT ARE NOT RELATED TO NORMAL WEAR AND
TEAR.  THEY ARE REGULAR MAINTENANCE ITEMS.

Cantrell Service Center submitted an estimate for repair of the above items.  In addition,

the parties are in agreement (per the testimony and documentation offered at the hearing,

Respondents’ contention notwithstanding) that the transmission needs to be replaced.  But

if these repairs are made, I find that the preponderance of the evidence is that the existing
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2Certainly, this could readily change with ongoing wear and tear to the van, and
may require revisiting in a future proceeding.

van (subject to addressing the modifications thereto–see infra) would meet the

requirements of § 11-9-508(a).2

As for the modifications that were made to the van and whose condition has

deteriorated, I find that Respondents are responsible for a new wheelchair lift and six-way

seat.  In addition, they are liable for replacement of the carpeting of the van, which has

clearly been permanently damaged by the existing lift’s leaking cylinder.  As for the van’s

automatic doors, I do not find that the preponderance of the evidence shows that they

should be repaired or replaced at this time.

But what about the remaining repairs?  In trying to apportion responsibility for a

modified vehicle among the parties, the Commission in Chambers wrote:  “the next issue

is how the cost for that apparatus [the van] must be apportioned between basic

transportation expenses (for which the respondents are not liable) and the excess

apportioned expenses associated with the claimant’s injury (for which the respondents are

liable).”  The Commission in the above case focused on the claimant’s ability to afford the

vehicle that was being modified.

Here, the evidence shows that Claimant has two sources of income:  his Social

Security disability and permanent and total disability benefits.  His wife works two jobs as

a cook to help make ends meet.  The evidence establishes that his current income–and

thus his ability to afford such things as vehicle repairs) is less than what it was before the

accident.  Nonetheless, even he acknowledged that he is responsible for the maintenance

of the van–which includes oil changes and keeping the brakes, hoses, shocks, lights, etc.,
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in good repair.  After consideration of the evidence, I find that the preponderance of the

evidence establishes that Respondents should be responsible for repair/replacement of

the van’s front end, along with replacement of the ignition coil and of the transmission.  The

rest of the repairs required to be made to the van itself (but again, not the modifications

thereto) are Claimant’s responsibility.

CONCLUSION AND AWARD

Respondents are directed to furnish/pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


