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Claimant represented by Mr. Terence Jensen, Attorney at Law, Little Rock, Arkansas.

Respondents represented by  Mr. Michael Ryburn, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on June 3, 2014, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this case

on April 22, 2014 December 29, 2009, and was introduced into the record of this

proceeding as Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this hearing.

The following stipulations as submitted by the parties in the Pre-hearing Order and as

amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. The employer/employee/carrier relationship existed on or about August 25,

2010, when claimant sustained multiple compensable injuries, including

injuries to his back, shoulder, and neck.
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3.  The applicable compensation rates are $494.00 for temporary total disability

and $371.00 for permanent partial disability benefits. 

4.   Claimant was assigned a 27% impairment rating to the body as a whole and

payments are being made towards the rating.

5.   Claimant had a change of physician from Dr. Barry Baskin to Dr. Carl Covey.

By agreement of the parties, the issues to be litigated are:

          1. Additional medical treatment with Dr. Covey.

2. All other issues are reserved.

The record consists of an one volume transcript of the June 3, 2014, hearing

consisting of the testimony of Donna Rice, Ernest Rice and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); and Claimant’s Exhibit No.

1 (Packet of Medical Reports with Index). 

FACTUAL BACKGROUND

Donna Rice testified that she has been married to the claimant for almost three

years.  She has gone to most of the medical appointments with her husband.  She

explained that as a result of a motor vehicle accident, her husband sustained multiple

injuries.  He was taken by MedFlight to UAMS.  He had surgery on his right shoulder

performed by Dr. Michael Gruenwald.  He had a two-level spinal fusion between T-12 and

L-2. He was treated by Dr. William Doss for his spinal injury and back for pain

management.  Doss prescribed Oxycodone, Roxycontin, Gabapentin, and ibuprofen.  He

was treated by Dr. Doss for a little over a year.  She explained that the medications made

him very drowsy and want to sleep all the time.  She was not aware of any diagnosis or
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indications that her husband had any addictions to narcotic medication.  She explained that

he took what was prescribed.  He was getting pain relief from the medications.  

Donna Rice testified that Karen Miller, the nurse case manager, referred her

husband to Dr. Baskin.  Miller told them he was one of the best doctors in the state for pain

management.  After the initial evaluation, he continued to treat with UAMS until he was

sent to the Rosomoff, a rehabilitation center in Florida.  After he returned, Rice only saw

Dr. Baskin.  Donna Rice explained that they were originally told that the center was for

physical therapy and occupational therapy to help him learn to manage his pain and bre

more physically active.  Part of the program was to try to get them off any kind of narcotic

medication and put them on other forms of medication.  The center was located in Miami,

Florida.  She went to the center for the first week and last week that her husband was

there.  The program lasted for approximately one month.  He had physical therapy for two

to three hours a day, occupational therapy for two to three hours a day, and a massage for

an hour every day.  He also attended counseling where they talked about medication and

other ways to keep you focused on other things besides the pain.  They did treat some

patients for drug rehabilitation.  She explained that the program was wonderful and helped

her husband get on a different medication regimen.  He became more physically active and

helped a lot with the pain.  When he completed the program, he was on Gabapentin,

ibuprofen, and Tramado.  He was also on Cymbalta for depression.  He was taken off the

Oxycodone and the Roxy.  Rice was seeing Baskin from 2011 until December of 2013.

Baskin recommended an epidural injection but it was never done.  He also recommended

a trial stimulator but it was never done.  She explained that her husband was continued on
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the new medications but got worse.  Her husband decided to change doctors and went to

Dr. Covey.  Covey noted that Rice was complaining of low back pain and pain in the area

of his tailbone, numbness in his back, buttocks, thighs, and both legs.  Dr. Covey

recommended that Rice continue to take Gabapentin, ibuprofen, and Tramadol.  The

request to refill those prescriptions was denied.  Covey also prescribed a twenty-five (25)

microgram Fentanyl patch, a narcotic.  She explained that the patch was supposed to be

for localized pain and would be low dose and changed out after three days.  Rice explained

that they discussed with Covey the fact that Rice wanted to avoid Oxycodone.  They also

denied the Fentanyl patch.  Covey also recommended a medial branch nerve block to

localize the pain, but the injection was denied.  He also recommended a MRI and x-rays

to check out the hardware to make sure it was still in place.  She explained that the last

time there was a MRI or x-rays was at UAMS.  

Donna Rice testified that her husband does not do a lot because his pain level is so

high.  She explained that when they returned from the rehabilitation program, he was

supposed to get a gym membership to continue with physical activity and swim and use

exercise equipment like he had used at Rosomoff.  She explained that it was not approved

by workers’ compensation.  

On cross-examination, Donna Rice agreed that Travelers sent her husband to the

Rosomoff and paid for his treatment there.  She explained that he had already quit taking

the Roxycontin before he went to Florida, but they took him off the Oxycodone,   She was

aware that after he returned from Florida, her husband was telling Baskin that his

medications were not working and was requesting other pain medications.  She denied that
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he asked Baskin for narcotics.  She was aware Fentanyl is a narcotic but believed it would

be on low dosage.  She denied that her husband went to the program for an addiction, but

insisted it was for physical therapy.  She testified that he is on disability and Medicare.  He

is taking high blood pressure medication and still smokes.  He stopped drinking alcohol in

February of 2014.  

Donna Rice testified that the carrier had denied all further treatment from Dr. Covey.

She explained that it was Karen Miller’s suggestion that her husband get off the narcotic

medication.  She testified that Dr. Covey knew he had been at the rehab facility to get off

some narcotic medication.  She explained that they were trying to find out their options with

Covey and wanted the treatment because it would be localized in a patch and was not a

pill.  

He was at the rehab center in Florida in February of 2012.  When he was

discharged, he was given a booklet of recommended physical activity and a gym

membership was recommended.  She said Miller told her that there would not be a

problem but it never happened.  She explained that they continued the gym membership

for probably one year on their own but could not afford to continue it.  He did not continue

to improve during the first year because he could no longer spend eight hours a day at the

gym due to transportation issues due to her work schedule.  She explained that at this

point in time she was not sure he could use the gym but that if he could become physically

active and handle the pain, she believed a gym membership would be beneficial and her

work schedule is more flexible where she could pick him up after a workout.  

Ernest “Gene” Rice testified that he suffered multiple injuries in a motor vehicle

accident.  The main problems now are in his low back and tailbone.  He explained that he
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has numbness from where his elbows touch his side down to his knees.  He has radiating

pain in his legs.  He explained that his back pain is constant and is at a level of nine on a

scale of one to ten.  He cannot sit or stand very long.  He had a fusion from T-12 to L-2 and

still has screws, rods, and hardware in his back.  He denied he developed an addiction to

the narcotics that Doss prescribed.  He explained that he did not go to other doctors to get

additional prescriptions but rather took them as directed.  He explained they made him tired

but he had no other side effects.  He was never told that his doctors were concerned that

he might have an addiction to any of his pain medication.  He was satisfied with his

treatment at UAMS and the pain medications were helping him control his pain.  He was

sent to Dr. Barry Baskin by Karen Miller, the case worker.  It was her idea to stop the

Oxycodone and Roxy, but he got off the Roxy because he didn’t want to take them

anymore.   Rice testified that he liked the rehabilitation program in Florida because they

made him feel better and taught him how to do exercises to get away from the pain.  He

explained that his pain level went from a nine or ten to a three when he left the rehab

center He explained that when he went into the rehab center, he could not do anything and

when he left he could walk three miles, lift, squat, and was almost back to normal.  He

explained that they never paid for the gym membership so he went back downhill.  When

he got out, he was not on any pain medications.  He got back on Gabapentin and

Tramadol from Baskin as his pain level went back up again. Rice testifed that he takes a

two hundred milligram sleeping pill to sleep prescribed by Dr. Diner, his psychiatrist.  He

explained that he used the machines, the stair stepper and bicycle, and stretching to make

him feel better.  He asked Dr. Baskin to go back to the rehab center for a tune-up in

February of 2013.  He would go in for one to two weeks and they would get him back in
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shape.  He had been using his gym membership for that year.  He explained that the gym

membership and therapy never got set up even though Karen had approved it.  

Medical records reveal that the claimant initially sought treatment at UAMS for

multiple injuries as a result of a motor vehicle accident on August 25, 2010. He underwent

shoulder and back fusion surgery.  He continued treatment at UAMS until April 6, 2011.

On October 25, 2011, Rice presented to Dr. Barry Baskin for evaluation. Baskin noted that

Rice had suffered multiple injuries from a roll over accident in an 18-wheeler. He performed

a comprehensive evaluation.  Baskin noted that Rice had been placed in a pain

management with a regular dose of narcotics.  He recommended antidepressant

medication.  He noted that the insurance company suggested that he get into an opiate

withdrawal program and try to manage his pain with other means.  He noted that Rice had

gained quite a bit of weight (60 pounds since the injury) and weighed 316 pounds.  He

noted that Rice was physically fairly inactive.  He recommended that Rice get into a drug

treatment program with rehabilitation focusing on psychological aspect, physical aspects,

physical exercise, weight reduction, and return to home and possibly work.  He indicated

that it would be 5 to 6 week rehab program designed to get him off all of the narcotics.  On

March 15, 2012, Rice returned to Baskin for follow-up after completion of the opiate

withdrawal and rehabilitation program at the Rosomoff Rehabilitation Center in Miami.  He

noted that Rice was completely off narcotics, but was still taking Gabapetin and Ibuprofen.

On April 26, 2012, Rice returned for follow-up.  He noted that the medications were working

fairly well.  He recommended that Rice apply for social security disability and that he would

have a substantial rating above the 10% given by the rehab doctor at the Rosomoff
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Rehabilitation Center.  He referred him to Dr. Mooney at Arkansas Urology for further

evaluation and testing.  

On June 12, 2012, Baskin reviewed the report from Mooney.  He assigned him a

total of 27% whole person impairment rating based on his spinal injuries.  On August 6,

2012, Rice returned to Baskin with complaints of pain in his back and tailbone area.  He

stated the only time he is not in pain is when he is in the pool.  He reported that he is not

driving or doing any activity.  Baskin noted that he appeared to have gained weight.  Rice

told Baskin that he wanted to get back on pain medication.  He noted “He went to the

Rosomoff Rehabilitation Center in Miami, Florida for a prolonged drug withdrawal program

just to get him off narcotics and now less than 6 moths later he is wanting to get back on

narcotics and is threatening to apply for a change of physician if he can’t get on narcotics

through my office.”  Baskin advised him that he would not be prescribing narcotics for him.

He noted that he did not believe Rice had “good insight and judgment” regarding his

injuries and didn’t understand the impairment ratings, etc.  Baskin noted that Rice was

scheduled to return in November but that Rice indicated that he might be seeking pain

management with another physician.  He opined “I do not think ongoing narcotic analgesics

are in this man’s best interest.”  On November 20, 2012, Rice returned to Baskin with

continued complaints of pain in the low back and tailbone area.  He reported that he does

not get the therapy and massages and help with his pain that he received at the

rehabilitation center now that he is at home.  Rice was still wanting to get on some pain

medication.  Baskin told him that the only thing he would prescribe would be Tramadol.

He noted that he continues on Gabapentin, Ibuprofen, and Cymbalta.  He asked for a

referral to a pain management physician, but Baskin did not want to “sign off on getting him
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off drugs and then go to the trouble to get him back on drugs”.  He noted that Rice could

go the route of having a change of physician if he chose to exercise that option.  He noted

that he would try Tramadol and see him in three months if he remained his patient.  On

February 18, 2013, Rice returned to Baskin with complaints of severe pain in his low back.

He noted that Rice had not had recent therapy and was requesting to go back to Miami for

reevaluation at the Rosomoff Rehabilitation Center.  Baskin noted that he did not believe

that was necessary since he was there primarily to get off narcotics and has wanted back

on narcotics almost since he go back home.  He recommended a caudal epidural to relieve

pain.  He made no changes in the medications and scheduled him for follow-up after the

nerve block.  On September 13, 2013, Rice returned for follow-up with complaints of pain

in his low back.  He referred him to Dr. Gordon Gibson for a nerve conduction study tosee

if he has carpal tunnel syndrome due to recent complaints of numbness in his left hand.

Baskin noted that Rice was on social security disability and Medicare.  He returned to

Baskin for follow-up on December 30, 2013.  Baskin noted that Rice has chronic pain

syndrome and was taking Ibuprofen regularly.  

On February 24, 2014, Baskin presented to Dr. Carl Covey for evaluation.  Covey

noted that Rice had complaints of pain in the low back with numbness down his sides into

his legs.  Covey noted that Rice reported that he was at one time on oxycontin and

roxicodone and became addicted. He noted that Rice had to stay in rehab at Rosomoff in

Florida for one month and would prefer not to be on something that strong again.  He

recommended a pain pump and a medial branch nerve block to see if he would benefit

from radiofrequency.  Covey also ordered cervical and lumbar x-rays and recommended

a MRI of the lumbar spine.  He recommended Fentanyl 25 mcg every 72 hours and
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increase his tramadol.  He also recommended continued prescriptions of gabapentin and

ibuprofen with a follow-up return visit to Covey in four weeks.  Records indicate that the

case manager advised Covey’s office that they had only authorized a one time visit with

Covey and would not cover any tests, medications, or additional visits.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2.  The employer/employee/carrier relationship existed on or about August 25,

2010, when claimant sustained multiple compensable injuries, including

injuries to his back, shoulder, and neck.

3.  The applicable compensation rates are $494.00 for temporary total disability

and $371.00 for permanent partial disability benefits. 

4.   Claimant was assigned a 27% impairment rating to the body as a whole and

payments are being made towards the rating.

5.   Claimant had a change of physician from Dr. Barry Baskin to Dr. Carl Covey.

6. Claimant has failed to prove that the additional medical treatment in the form

of pain management as recommended by Dr.Covey is reasonable and

necessary for the treatment of his compensable injury.

7. The claimant has failed to prove by a preponderance of the evidence that he

is entitled to additional medical treatment in the form of pain management as

recommended by Dr. Covey.
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 DISCUSSION

The claimant contends that on August 25, 2010, he sustained injuries to his back,

shoulder and head. Claimant underwent a two level lumbar fusion as a result of his back

injury. Claimant had a change of physician from Dr. Baskin to Dr. Covey, and has been

seen for one evaluation. Dr. Covey prescribed medications and treatment. Respondents

have refused the medication and to authorize treatment prescribed by Dr. Covey and

refused to allow claimant to return to Dr. Covey for additional treatment and/or

examinations. Respondents took this action aware that claimant was receiving medications

from Dr. Baskin and had been for a substantial period of time. Claimant contends he

should be allowed reasonable and necessary medical care prescribed by Dr. Covey.

The respondents contend claimant has been through drug rehabilitation, at the

expense of respondent, to be treated for narcotic drug addiction. The medication being

prescribed by Dr. Covey is narcotic in nature and it is not reasonably necessary given the

claimant’s history of abuse and addiction.

ADDITIONAL MEDICAL TREATMENT

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the body
or accidental injury to prosthetic appliances, including eyeglasses, contact
lenses, or hearing aids, arising out of and in the course of employment and
which requires medical services or results in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is identifiable

by time and place of occurrence.  A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).
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The respondents accepted the claimant’s injuries as a result of his motor vehicle

accident as compensable and paid medical expenses, including shoulder and spinal

surgery.  Claimant now seeks additional medical treatment in the form of pain management,

including the prescription of narcotic pain medication.   Respondents contend that any need

for additional pain management, and specifically the prescription of narcotic pain

medication, i not reasonable or necessary or related to the work-related injury.    

It is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland Foods, 47 Ark.

App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is not required to believe

the testimony of the claimant or other witnesses, but may accept and translate into findings

of fact only those portions of the testimony it deems worthy of belief.  Morelock v. Kearney

Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber Products Co.,

14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994).

Ark. Code Ann. § 11-9-508 states that employers must provide all medical treatment

that is reasonably necessary for the treatment of a compensable injury.  The injured

employee has the burden of proving by a preponderance of the evidence that the medical

treatment is reasonably necessary for the treatment of the compensable injury. Owens

Plating Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).  What constitutes

reasonable and necessary treatment under the statute is a question of fact for the

Commission. Anaya v. Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269 (2008);
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Ganksy v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty

Chem., Inc. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Respondents are

responsible only for medical services which are causally related to the compensable injury.

Treatments to reduce or alleviate symptoms resulting from a compensable injury, to

maintain the level of healing achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable medical services.  Foster

v. Kann Enterprises, 2009 Ark. App. 746, 350 S.W.2d 796 (2009).  Liability for additional

medical treatment may extend beyond the treatment healing period as long as the treatment

is geared toward management of the compensable injury.  Patchell v. Wal-Mart Stores, Inc.,

86 Ark. App. 230, 184 S.W. 3d 31 (2004). 

The instant case is distinguishable from the case of Hamilton v. Gregory Trucking,

90 Ark. App. 248, 205 S.W.3d 181 (2004).  The medical evidence is that the claimant

developed an addiction to narcotic pain medication after on-going medical treatment with

Oxycontin and Roxycodone.  The claimant was sent to a drug treatment and rehabilitation

center at the expense of the workers’ compensation insurance carrier to get him off

narcotics at the recommendation the case manager and his treating physician, Dr. Barry

Baskin.  When the claimant returned home from the program, he testified that he was

completely off narcotics, physically active, and his pain levels had decreased from a level

of nine or ten to three.  However, the medical records reflect that within six months, the

claimant was seeking pain medications in the form of narcotics from Dr. Baskin who refused

to prescribe the pain medications requested.  When Dr. Baskin continued to treat the

claimant with non-narcotic medications, i.e. Tramadol, Gabapentin, Ibuprofen, and

Cymbalta, and recommended an epidural nerve block, the claimant sought a referral from
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Baskin to a pain management doctor.   Dr. Baskin stated that he did not have any desire

or intention of making a referral to a pain management physician.  He stated that he did not

want to “sign off on getting him off drugs and then go to the trouble to get him back on

drugs”.  The claimant then requested a change of physician to Dr. Carl Covey.  Dr. Covey

recommended the continued use of the previous medications, the epidural injection, and

a pain pump.  However, he also recommended the use of Fentynal, a narcotic, in low

dosage and in patch form.

In light of the medical history of the claimant in this case, I find that the claimant has

not proven that any additional medical treatment in the form of pain management as

recommended by Dr. Covey is reasonable, necessary, and causally related to his work

injury.   

ORDER

For the reasons discussed herein, this claim must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

                                                    
BARBARA WEBB
Administrative Law Judge


