
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G307044

JAMES RAYMOND, EMPLOYEE CLAIMANT

J MAR EXPRESS, INC., EMPLOYER RESPONDENT

YORK RISK SERVICES GROUP, INC., CARRIER/TPA RESPONDENT

OPINION FILED SEPTEMBER 22, 2014

Hearing before Administrative Law Judge O. Milton Fine II on June 24, 2014, in Searcy,
White County, Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On June 24, 2014, the above-captioned claim was heard in Searcy, Arkansas.  A

prehearing conference took place on September 9, 2013.  A prehearing order entered on

that date pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the second and the addition of a fourth, they are the following,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer relationship existed on or about August

23, 2013, at which time Claimant sustained compensable injuries to his neck,

mid and lower back, and head.

3. Respondents have controverted Claimant’s entitlement to all further medical

benefits under this claim.

4. Claimant’s average weekly wage entitles him to the maximum compensation

rates in 2013, $602.00/$452.00.

Issues

The parties discussed the issue set forth in Commission Exhibit 1.  With the

amendment of the first issue, and with two added at the hearing, the following were

litigated:

1. Whether Claimant is entitled to additional medical treatment, to include a

change of physician from Dr. Chris Reeves.

2. Whether Claimant is entitled to temporary total disability benefits from

December 10, 2013 through January 16, 2014.

3. Whether Claimant is entitled to a controverted attorney’s fee under Ark.

Code Ann. § 11-9-715 (Repl. 2012).

All other issues have been reserved.

Contentions

With the addition of contentions by the parties at the hearing, their respective

contentions now read:
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Claimant:

1. Claimant contends that admitted compensable injuries were sustained on

August 23, 2013 to his entire back (neck, mid-back, low back) and head, due

to a motor vehicle accident.  He further contends that temporary disability

benefits were paid through December 10, 2013.

2. Claimant also contends entitlement to temporary disability benefits from the

date of last payment of compensation and continuing through at least

January 16, 2014.

3. Claimant further contends entitlement to additional medical treatment.  He

wishes to return to treatment of his authorized treating physician, but

Respondents have failed and refused to authorize same.

4. Respondents have refused to pay additional temporary disability and have

refused to pay for additional medical treatment.  These matters are

controverted.

5. Claimant reserves the right to pursue other benefits to which he may become

entitled in the future.

Respondents:

1. Respondents contend that the claimant was released to return to work on

December 10, 2013, to full duty with no permanent partial disability.

2. The claimant is not entitled to any additional benefits in relation to the work

injury.

3. With respect to his claim for additional temporary total disability benefits,

Respondents contend that no physician has taken him off work other than
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Dr. Chris Reeves; and even he released Claimant to return to work without

restrictions on December 10, 2013.  Thus, has cannot show that he is

entitled to additional benefits of this nature.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of Claimant and to observe his demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2012):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment of his lower back.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness.
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Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter dated June

4, 2014 from Claimant’s counsel to the Commission concerning their proposed

amendments to the prehearing order, consisting of one page; Claimant’s Exhibit 1, a

compilation of his medical records, consisting of one index page and 12 numbered pages

thereafter; Claimant’s Exhibit 2, nine photographs purporting to depict the accident at issue

and his resulting facial and head injuries; Respondents’ Exhibit 1, another compilation of

Claimant’s medical records, consisting of two index pages and 23 numbered pages

thereafter; Respondents’ Exhibit 2, non-medical documents including Claimant’s October

9, 2013 letter to Arlette Williams, his October 11, 2013 change-of-physician order from the

Commission, and surveillance reports dated December 18, 2013 and February 11, 2014,

consisting of one index page and 13 numbered pages thereafter; and Respondents’

Exhibits 3 and 4, two DVDs containing surveillance footage of Claimant taken on

December 16, 2013 and February 7, 2014, respectively.

Testimony

Claimant, who is 60 years old, testified that he has been a truck driver for around

35 years.  He completed the tenth grade and later obtained a graduate equivalency degree

and served in the military.  But while serving, he went AWOL for 30 days and was

ultimately discharged on an “undesirable” basis.

During the time period at issue, he worked as a driver for Respondent J Mar

Express, Inc. (hereinafter “J Mar”).  He hauled, as he termed it, “anything and everything”;

and this included refrigerated loads and dry goods.  As the parties have stipulated, he
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injured his head, neck and back on August 23, 2013.  In describing the incident, Claimant

related:

I was eastbound on I-40 coming up on the I-65 off ramp and I was going to
get off on the next exit to go to Searcy, cut across country on 62, I believe it
is, to go to Searcy because we always go through the office every time we
come, no matter east or west, we always go through the office and drop off
our paperwork, and this car come up, there was no traffic on the road late
that night, and a car come up beside me really fast and when he come up
right even with the cab and just a little forward I could see him.  There was
nobody in front of us, nobody braking or anything, all of a sudden he
slammed on his brake and started swerving so I cut hard to the right to try to
avoid getting hit in the side and when I went to the right I went off the
shoulder into the grass area between the shoulder of the road and the on
ramp from 65 and I hit a pothole, which caused the front end to start jumping
up and down, and I turned my wheel.  When it jumped down it hit that turned
wheel and it spun it hard to the left and as it was going around it flipped on
the side, slid across the intersection, slammed into the k-rails, the big
concrete barriers in the center of the interstate, knocking one of the k-rails
in and the other k-rail that’s right next to it, wedged itself in through the
windshield and come about six inches from my face.

Respondents accepted his claim as compensable and paid benefits, including

medical treatment and temporary total disability benefits.  Claimant went to Dr. J.P.

Wornock, who prescribed physical therapy.  Respondents covered this.  Because Claimant

lives in Northern Arkansas, he wanted a provider closer to home and he obtained a change

of physician to Dr. Chris Reeves.  During their first visit in October 2013, one month of

physical therapy was prescribed.  Claimant did this and returned in November 2013.  At

that second visit, per the report, Reeves recommended a continuation of therapy, another

visit with him in two months, and possible injections if Claimant’s problems were not

resolved.  Claimant continued in therapy and had a return appointment scheduled for

January 16, 2014.  But around December 10, 2013, Claimant ceased receiving temporary

total disability benefits and contacted Respondents to find out why.  In a telephone
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conversation with “Arlette,” she informed him that Reeves had released him to return to

work.  The January 2014 appointment was cancelled.  It is Claimant’s understanding that

Dr. Reeves moved his practice to Florida.

Shown a “Work Status” purportedly signed by Dr. Reeves on December 10, 2013

that returned him to full duty, Claimant testified that he did not see the doctor

contemporaneously with this.  He continued to pay for his own therapy until he could no

longer afford to do so.  According to Claimant, he was still having physical problems from

December 10, 2013 through January 16, 2014 resulting from the truck accident.  He

elaborated:  “Pain in the lower back and working up my spine to between my shoulder

blades and occasionally it would get so severe it’d go up into my neck and the back of my

head.”  He had head problems–including severe headaches and a “fuzzy, woozy”

feeling–for a time; but it has dissipated.  But his neck and back problems have continued.

He described the pain as follows:

It’s between aching and sharp.  It’s constant, you know, the back and lower
back constantly hurts, spreading from the center of the spine out to each
side of the hip and then slowly working up and lessening as it goes higher,
but occasionally it’ll inflame more up in the shoulder blades but not very
often.  Mostly it’s lower . . . I can’t drive more than six hours sitting before it–I
have to take a pain pill to sleep at night.

Claimant has been wearing a back brace since the accident, but it was not prescribed.  He

has had it for years, and purchased it to help him in his driving jobs:  “Because you have

to lift stuff.  It helps support your back.”  Claimant has not seen a doctor since he last went

to Reeves; but he would like to do so.  Again, the doctor wrote that he would recommend

injections if Claimant was still having problems during the January 2014 visit.  But he has

never received the injections.
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Claimant was asked if he felt that he could have worked during the period for which

he is seeking additional temporary total disability benefits.  He replied in the negative,

stating:

I took a trip down at the end of December to visit a friend in north Louisiana
from Branson, Missouri.  It takes six hours to drive and by the time I got there
I couldn’t hardly move and I’m a truck driver.  You’re required to drive ten
hours a day, and, plus, that’s not even including lifting and moving freight
and there’s no way I can do it . . . [w]hile I was recuperating and still going
through physical therapy they had me going to a non-profit organization for,
you know, while I was still under it and my job was–I couldn’t sit too long and
I couldn’t stand too long, so luckily they had a chair for me and I’d sit down
for a little bit and I’d stand for a little bit.  Either one, standing too long for
sitting too long, it aggravates my back so I’m constantly up and down.

While he has had previous back injuries, he was still able drive long hours prior to the

accident in question.  He explained:  “I still had issues but I still drove.”  Claimant added

that his job with J Mar required occasional freight loading along with climbing in and out of

the truck and hooking and unhooking the trailer, which would have been nearly impossible

for him to perform during the period in question.  His CDL is still valid, but he is not working

anywhere.  Shortly after the accident, he moved to Missouri to take care of his elderly

mother.  He broke his ankle a few months ago; but before this occurred, his activities

included running around, seeing friends, taking care of his mother, running errands for her,

and helping his brothers.

In relating his medical history, Claimant admitted that he previously injured his back

twice.  Following a work-related incident in Louisiana in 2000, he treated with a chiropractor

for around two years.  As the result of another injury at a different job, Claimant hurt from

the bottom of his back all the way to his shoulder blades–similar to what he has felt after

the incident at issue.
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After his release by Dr. Reeves, Claimant applied for unemployment benefits.  But

his appeal was dismissed because of his failure to abide by a deadline.  Since that release,

no other physician has recommended that he undergo any additional treatment of his

head, neck or back.

With regard to the surveillance footage that is in evidence, Claimant admitted that

on December 16, 2013–six days after Reeves’ release–he was seen carrying a pack of

water over his shoulder.  This was seven days before he applied for unemployment.  In

explaining this incident, he stated:

Well, carrying the water at Wal-Mart, when I went in it was right after a
physical therapy session.  My back has already been relaxed and when I
went into Wal-Mart I only intended on buying some soda.  When I turned
around and I saw the water I remembered my mother wanted me to get
some water and I didn’t have a buggy so I just picked it up, put it up on my
shoulder.  Instead of carrying it in front of me I carried it on my shoulder
where I could brace my back and took it up and put it in a basket.  It’s not like
I’m going to do this every day, you know.  My back pain hurts and I can move
but it still hurts and I’ve been, like I said, I’ve had back pains for years and
you just have to live with it.

At the time this took place, he was wearing his back brace.

Medical Records

Claimant’s records, contained in Claimant’s Exhibit 1 and Respondents’ Exhibit 1,

reflect the following:

Pre-Accident.  Claimant underwent an independent medical evaluation on

November 6, 2007.  This reflects that he sustained a lower back injury in a motor vehicle

accident.  He improved, had a setback when he almost fell in the shower, and then

resumed improvement.  His pain improved from 7/10 to 4/10 to 2/10 as of the time of the

IME.  Claimant expressed the desire to return to work as soon as possible.  No spasms
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were found, and his gait was found to be normal.  His MRIs showed only degenerative

changes.  Dr. Gary Moffitt found him to be at maximum medical improvement.

Post-Accident.  Claimant presented to Patricia Pierce, APRN, on August 27, 2013

with nausea, dizziness, and pain on the left side of the body.  The examination report

reads:  “bruising noted to left shoulder, arm and leg, hip, right side of face with bruising of

nose, and right eye.”  He was diagnosed as having multiple contusions of the shoulder and

arm, and a contusion on the leg, and a head injury not otherwise specified.  Claimant was

given paid medication.

On September 4, 2013, Claimant went to Dr. J.P. Wornock and told him that while

his left knee and ankle had improved, he was continuing to have lower back pain and

“issues w/memory, unable to remember simple instructions given or turn on roads he is

familiar with, dizziness.”  He also reported having blurry vision when attempting to read.

Wornock assessed him as having lower back pain and a thoracic strain and prescribed

pain medication.  He agreed to allow Claimant to see a chiropractor.  Claimant was

restricted from driving.  X-rays of his thoracic and lumbar spines on September 4, 2014

showed a reversal or the normal lordotic curvature in the former and “mild straightening”

in the latter.  In a follow-up visit to Wornock on September 18, 2013, Claimant reported

having ringing in the ears (due to hypertension) and three episodes of vertigo.  He was

“mildly tender” in the upper lumbar spine in the muscles and also between the shoulder

blades.  Claimant asked to be let off the pain medications and Wornock agreed, stating

that “they could exacerbate his dizziness or mental changes–if those resolve, I think we

could release him.”  He was referred to physical therapy.
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His therapy evaluation at Jones Physical Therapy on September 25, 2013 showed

that he had decreased lumbar lordosis, increased thoracic kyphosis, and a “[n]oted

unsteadiness with waddling gait due to pain in the back . . . .”

Lumbar x-rays on October 14, 2013 showed moderate degenerative findings, and

straightened lordotic curvature.

Claimant first saw Dr. Reeves on October 15 2013 and presented with “100% back

pain . . . aching, sharp . . . go[ing] from the base of his neck all the way down to his low

back, kind of spurring out widely at the low back area.  It is at best 6/10 pain, worse 8/10,

average 7/10.”  The doctor noted that “no severe acute abnormalities were noted” following

the thoracic and lumbar x-rays.  He found that they showed mild degenerative changes.

Reeves prescribed Soma, recommended one month of physical therapy at the cervical,

thoracic and lumbar levels, and stated that “[a]t this point in time, I would continue light

duties.”

His physical therapy notes from October 24, 2013 indicate that Claimant reported

feeling “about the same.”  But he exhibited less difficulty in doing his exercises.  He was

noted on October 28, 2013 to be “making fairly good progress with lumbar ROM and

core/lumbar strength slowly progressing.”  While he complained of having pain, he was

noted to be “more mobile.”  This was also the case on October 31, 2013.

Upon his return to Dr. Reeves on November 15, 2013, Claimant reported that

physical therapy had helped him significantly, and that he was only having lower back pain.

And his lumbar pain had improved from 9/10 to 6/10.  Claimant asked to cease taking the

muscle relaxants.  Reeves assessed his pain as “improving” and wrote:
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Continue physical therapy and see him aback in two months for re-
evaluation.  If he continues to have pain and problems, would recommend
facet injections, because he has pain with extension and rotation and pain
with palpation over the lumbar facets.

When Claimant came to therapy on November 27, 2013, he stated:  “I’m pretty sore

and stiff due to driving 6 hours from Louisiana to get here.”  The therapist wrote:  “James

performed well today but noted restriction with mobility due to back pain.  He brought a

new script to work on cervical as well as thoracic pain and [we] will address once his

current script expires.”  Upon his return there on December 2, 2013, Claimant stated that

he was feeling about the same.  The therapist’s notes state:  “James performed well today

but is still experiencing pain in his lower and mid-back.  His mobility is better as well as his

core strength is improving.  Still needs work on lumbar and thoracic tissue extensibility and

pain.”

On December 10, 2013–less than one month after their previous visit–Reeves

signed a full-duty release of Claimant.

Non-medical Records

Claimant’s Exhibit 2 contains photographs that depict Claimant with extensive

bruising on his face and forehead and substantial damage to a tractor-trailer rig that was

apparently involved in a rollover accident.

On October 9, 2013, Claimant wrote Arlette Fennell and asked that he be permitted

to change from Dr. Wornock to Dr. Reeves.  In an order entered by the Medical Cost

Containment Division of the Commission on October 11, 2013, this was granted.  These

items are contained in Respondents’ Exhibit 2.
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This exhibit also contains an investigative report from Meridian Investigative Group

concerning surveillance footage taken of Claimant on December 16, 2013 and February

7, 2014.

Respondents’ Exhibits 3 and 4 are DVDs containing the surveillance footage.  On

December 16, 2013 at 2:57:53 p.m., Claimant is seen exiting his pickup truck and entering

a convenience store.  At 2:59:44 p.m., he leaves the store and re-enters his truck.  His

truck is shown in front of Jones Therapy at 3:07:42, and at 3:16:20 he exits his truck and

enters the establishment.  Claimant leaves Jones Therapy at 5:00:09 p.m. and re-enters

his truck after standing briefly with both feet on the running board.  He enters a Wal-Mart

store, and at 5:20:48 p.m., he is shown bending at the waist and picking up a case of

bottled water.  Claimant takes two to three steps while holding the case with both hands

in front of him, and then he hoists it onto his right shoulder.  He carries the water in this

fashion down another aisle before proceeding with it to the front of the store to check out.

Claimant is then seen at 5:27:53 in the parking lot of the store, taking the case of water out

of a shopping cart and placing it into the bed of his truck.  In so doing, he twists at the

waist.  He performs all of the above activities without any apparent difficulty.

The second DVD, Respondents’ Exhibit 4, contains footage depicting Claimant

walking briskly between two neighboring houses at 1:03:48 p.m. on February 7, 2014.  At

1:04:08, he is seen applying a bag of salt to a sidewalk or landing (snow/ice are visible).

Claimant carries bags–one in each hand–into the house at 1:51:17.  He is also shown

walking briskly into the house at 1:51:17 and 1:56:05.  Claimant did all of these things

without any apparent difficulty.
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ADJUDICATION

A. Whether Claimant is entitled to additional treatment.

As the parties have stipulated, Claimant sustained compensable injuries to his neck,

mid and lower back, and to his head on August 23, 2013 while working for Respondent J

Mar.  In this action, he is seeking, inter alia, additional treatment from Dr. Reeves.

Respondents, in turn, deny that he is entitled to additional treatment.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after the healing period has ended, if said treatment is geared toward

management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845

(1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  A claimant is not required

to furnish objective medical evidence of his continued need for medical treatment.

Castleberry v. Elite Lamp Co., 69 Ark. App. 359, 13 S.W.3d 211 (2000).

But in order to prove his entitlement to additional treatment by Dr. Reeves, Claimant

must also establish that it is causally related to his compensable injury of August 23, 2013.

See Pulaski Cty. Spec. Sch. Dist. v. Tenner, 2013 Ark. App. 569, ___ S.W.3d ___.
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1In this action, Claimant has not asked that I find Respondents liable for this
treatment.  I cannot do so sua sponte.  See Singleton v. City of Pine Bluff, 2006 AWCC
34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006)(improper for
administrative law judge to address issue not raised at hearing), rev’d on other grounds,
No. CA06-398 (Dec. 6, 2006)(unpublished).

The photographs and Claimant’s testimony document that the rollover accident in

which he was involved on August 23, 2013 was serious.  In addition to degenerative

findings, his x-rays after the accident show that he had a loss of lordotic curvature.  But

Claimant at the hearing admitted that he has had back problems in the past.  As his

medical records show, he had a motor vehicle accident before the one at issue, and this

caused him to have back trouble.  His medical and therapy reports document that he was

improving with treatment and proceeding to baseline.  But when Dr. Reeves released him

to regular duty on December 9, 2013, Respondents ceased covering his treatment.

Because of this, Claimant continued to pay out-of-pocket for his therapy.1  I credit this

testimony.

Nothing before me indicates that Reeves released Claimant from treatment on

December 10, 2013.  To the contrary, on November 15, 2013, he wrote that he wanted to

see Claimant again in two months and would recommend facet injections if he was still

experiencing problems at that time.  Claimant testified that he is still having some lower

back pain–his other conditions have resolved.  However, as he admitted, he had pre-

existing back pain.  Furthermore, the surveillance footage in evidence clearly depicts

Claimant on December 16, 2013 bending at the waist to pick up a case of bottled water,

holding said case in front of him for at least two steps, placing the case on his right

shoulder, carrying down another aisle, and then proceeding from a point near the rear of
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2There are allusions in the record to Claimant working for a non-profit
organization at some point at the direction of Respondents while he was under light
duty restrictions.  But nothing shows that this was the case during the period for which
he is seeking additional temporary total disability benefits here.

the store to the front to check out.  Thereafter, he is seen picking the case up from and out

of a shopping cart, twisting at the waist, and placing the case into the bed of a pickup truck.

The video does not reflect that Claimant had any discernable problems whatsoever

performing any of these maneuvers.  At the hearing, he explained that he was able to

accomplish these actions because he had just been to his therapist–which the footage

corroborates–and that he felt relaxed and was wearing his back brace.  Regardless, I

cannot reconcile Claimant’s stated need for additional back treatment with the above-

described actions, and the apparent ease with which he appeared to perform them.  He

has thus failed to prove by a preponderance of the evidence his entitlement to additional

treatment.

B. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant was paid temporary total disability benefits through December 9, 2013.2

He is contending here that he is entitled to additional benefits of this nature from December

10, 2013 through January 16, 2014.

The compensable injuries to his head, neck and back are unscheduled ones.  See

Ark. Code Ann. § 11-9-521 (Repl. 2012).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become
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stable and nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).

The ending of temporary total disability benefits to Claimant occurred as a result of

Dr. Reeves giving him a release to regular duty on December 9, 2013.  Strangely, that did

not coincide with a return visit to him by Claimant.  The last time the two visited, per the

medical evidence, was 24 days earlier, on November 15, 2013.  During that session, as

described above, Claimant stated that he was “still just having low back pain,” which he

rated as 6/10.  Reeves directed that he continue to undergo physical therapy and see him

in two months for re-evaluation.  If at that point he was still having lower back problems,

the doctor planned to recommend facet injections.  He did not address restrictions at that

point; but on October 15, 2013, he had written:  “I would continue light duties.”

Implicit in Reeves’ December 9, 2013 release is his opinion that Claimant was

capable of returning to regular duty.  The Commission is authorized to accept or reject a

medical opinion and is authorized to determine its medical soundness and probative value.

Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I credit this.

Claimant told his therapist on November 27, 2013:  “I’m pretty sore and stiff due to driving

6 hours from Louisiana to get here.”  And again, as documented by the surveillance

footage, on December 16, 2013–six days after Reeves’ release–he picked up a case of

bottled water, ultimately hoisting it onto his right shoulder.  He then carried it an extensive

distance inside a Wal-Mart retail establishment.  Thereafter, he picked it up out of a

shopping cart and placed it into the bed of his pickup truck.  He did these things without

any apparent difficulty.  The evidence preponderates that as of December 9, 2013, he was
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no longer suffering a total incapacity to earn wages.  Hence, he has not proven his

entitlement to additional temporary total disability benefits.

C. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because Claimant has not established that he is entitled to

additional temporary total disability benefits, he has not shown that his counsel should be

awarded a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl. 2012).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


