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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On March 4, 2014, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing,

and the contentions of the parties relative to the afore.  The parties agreed that there was no

longer a disputed issue regarding medical benefits. The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.  The parties stipulated that the claimant’s average

weekly wage was $774.94. The afore generates weekly compensation benefit rates of

$517.00/$388.00, for temporary total/permanent partial disability.  

The testimony of Tony Wayne Rodgers, Shannon Johnson, and Ronnie Stone coupled



2

with the April 16, 2014, deposition of Dr. Michael Lack, along with medical reports and other

documents comprise the record in this claim.

DISCUSSION

Tony Wayne Rodgers, the claimant, with a date of birth of January 26, 1967, is a high 

school graduate with two (2) years of college education.  Prior to his employment with

respondent-employer the claimant worked with Securitas Security.  The claimant commenced his

employment with respondent-employer on October 17, 2005, as a machine operator. 

Respondent-employer is a manufacture of plastic parts using rotation molding.  

In describing his job duties as a machine operator in the employment of respondent-

employer, the testimony of the claimant reflects:

     My general duties as machine operator was to manufacture
plastic parts using rotational molding, which, the duties were to
pull the mold apart, pull the part, re-load the mold, cook and cool.
(T. 9). 

The claimant described the rotational molding machine as being very large in size –

approximately the size of the hearing room.  The claimant was the only operator of the machine. 

The claimant testified regarding the various sizes of the parts made on the machine:

     At the time I was running it, we were producing bases for
different types of containers used by BASF.  We were also making
stands that were sold by - - as a Snyder product.  

     The bases, I’m not sure what the dimensions are, they weighed
from thirty-three to forty-four pounds.  The stands ranged from
forty-six to sixty pounds. (T. 10-11).

In describing the physical maneuvers he performed in discharging his job duties as a machine

operator, the claimant testified:
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     Physical duties, the use of an impact wrench to take the bolts
out and put them back into the mold, pulling on the parts by
whatever means necessary, usually using a sledgehammer or a
crowbar in the process. (T. 11).

The claimant explained that “pulling the parts” entailed taking the part out of the mold, and in

performing the afore, the claimant added:

     Physical is, basically, either using a sledge hammer or a
crowbar to knock it loose out of the mold or to pry it out of the
mold. (T. 11). 

The claimant’s testimony reflect that the mold where he pulls the part out in on a part of the

machine up off the floor – sometimes it’s overhead.  The claimant offered that his use of the

impact wrench range and the sledgehammer is at levels from between his waist to about head

high.  The claimant testified that he use the sledgehammer to knock the part loose from the mold.

The compensability of the claimant’s October 2013, injury is not disputed.  The claimant

testified that he started work on October 16, 2013, at 6:45, and that during the normal work of

pulling a part using a sledgehammer his right shoulder started hurting.  The claimant is right-

handed.  Regarding the afore, the testimony of the claimant reflects:

     I was using the sledgehammer to break the part loose.  My
shoulder started hurting.  I believed it was just a muscle strain; so, I
took about a twenty-minute breather to let my arm rest a little bit,
and I went back to work.  As I kept working, the pain kept getting
worse and worse, and I called Ronnie Stone to let him know what
had happened. (T. 13). 

The claimant testified that the sledgehammer he was using has a three-foot handle and weighed

fifteen to twenty pounds.  The claimant explained that sometimes it may take four to five hits to

break the mold loose.    

The claimant testified that he worked for an additional thirty minutes before calling Mr.
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Stone, who he paged over the PA system.  When Mr. Stone arrived the claimant reported his

right shoulder injury.  The claimant continued:

     I don’t remember what he said.  I told him that I thought it was
a muscle strain and wanted to try to work the rest of the day, and he
agreed with me on it. (T. 15). 

The claimant continued discharging his regular job duties at the machine for the balance of his

shift. The testimony of the claimant reflects that when he arrived home from work he used some

Icy Hot and a heating pad on his shoulder, which he believed to be muscle strain; however, he

did not obtain any relief of his pain.

The claimant testified that he went to work the following day and tried to perform his

normal job.  The claimant noted that he had to use his left hand to assist in raising his right arm

in order to do his job.  The claimant maintains that he worked until lunchtime, at which time he

reported to Mr. Stone that he was hurting too bad.  Thereafter, the claimant testified:

     We went to his office and filled out the paper - - the accident
report and worker’s comp. (T. 16-17).

The claimant noted that the afore occurred on October 17, 2013, the day following the actual

injury of October 16, 2013.  The claimant testified that he went home after completing the

paperwork.  As to when he first saw a doctor relative to his right shoulder complaint, the

claimant testified:

     I thought it was just a couple days after that, but according to
the records, it was a week later. (T. 17).

The testimony of the claimant reflects that the employment duties he performed the first week

following his injury was in the stockroom helping pre-count items for inventory.   

The claimant was first seen by Dr. Lack on October 23, 2013.  The testimony of the
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clamant reflects that he was restricted non-use of his right arm by Dr. Lack in his employment

duties.  The claimant’s testimony reflects that as a consequence of the restricted release of Dr.

Lack, he continued to count parts for inventory, pull orders for the machine, and put up incoming

stock.  The claimant maintains that he was not able to performing the parts counting job

completely one-handed, explaining:

     I would have to use the other hand to cup the part of - - if I were
counting nuts and bolts, cup the pieces as I was counting them. (T.
18-19).

The claimant concedes that the parts that he was cupping were “very light”.  The claimant added

that the afore did not cause him any problems and that he did not complain about it.  In

describing the light duty job of pulling parts for the machines, the claimant testified:

     This is different parts such as nuts and bolts, bulkheads, which
are parts that screw in or are installed in the part to hook up hoses
and different things like that.  

     Just take the parts off the shelf and put them into a box. 

     Take them out into the Pick Room, which is right outside the
Stockroom. (T. 19-20).

The testimony of the claimant reflects that the Pick Room was a regular job which was normally

performed by Ms. Sheila Morrison.  The claimant testified that he was assisting Ms. Morrison. 

The claimant elaborated on his job duties in the Pick Room:

     Parts that come in from different vendors, nuts, bolts,
components of different types, putting them up on the shelve for
stock. (T. 21).

While he maintained that he was able to perform the job most of the time without any problems,

he added:
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     I did try to put a box up of some bolts that weighed around
twenty, thirty pounds, and there was no way that I could use my
right arm to do that; so, I tried to do it left-handed, and pulled a
muscle in my back. (T. 21). 

The claimant described another assigned light duty job that he performed:

     I was also building kits for - - bulk kits for shipments along
with some of the tanks.

     That was just taking bolts, nuts, washers, different sizes or
different types and putting them into a plastic bag, stapling the bag
shut, and then, putting a bar code label on it.  (T. 22).

As to any difficulty performing the above job, the claimant offered:

     A little bit of a strain when I had to reach out and staple the bag,
but nothing serious. (T. 22).

The testimony of the claimant reflects that during the two to three week period of light

duty assignments, the claimant continued to treat with Dr. Lack, and follow the instructions of

same, to include physical therapy.  The claimant testified that he was prescribed three (3)

physical therapy sessions of one hour duration each.  The claimant added that he did not realize a

benefit from the physical therapy.  The claimant continued to work light duty during the afore.

The claimant last worked on November 14, 2013.  The testimony of the claimant reflects

that on November 14, 2013, he was asked to perform a different job.  Regarding the events of

November 14, 2013, the claimant testified:

     That day started just like it normally did.  I went to work in the
Stockroom and was doing whatever I needed to do in there.  The
supervisor, the new supervisor Jason Pannell came in and asked me
to go out and do some work on the floor. (T. 24).

The testimony of the claimant reflects that the duration of Mr. Pannell’s employment was two to

three weeks prior to the accident.   The claimant continued regarding the request of Mr. Pannell:
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     He asked me to go out into the foam area and help scrape parts
and whatever else they needed me to do. (T. 24-25).

The claimant described the foam as a section in the building where parts are foamed to help with

flotation.  The claimant described the task of scraping plastic off the flange line:

     When a part is pulled, there is always excess on the connection
area where the mold bolts together.

     That has to be scraped off down slush with the part. (T. 25). 

The claimant continued regarding the above assignment:

     This was just an area, they were taking the parts directly off the
machine and moving it to the foam area.  They were scraped and
foamed and finished in that specific area. (T. 26).

The claimant described the tool used to scrape off the excess plastic:

     It’s called a toy scraper.  It has a - - it’s a flat piece of metal with
carved ends with a spot in it that the plastic can go through to trim
it off. (T. 26). 

The claimant testified regarding the size of the pieces of plastic that he was working on:

     Well these, I’m not sure of the dimensions, they were at lease
two to three feet high and oddly shaped, kind of like a bullet. (T.
26).

The claimant maintains that the pieces of plastic were on the floor, and that in order to scrape of 

the excess plastic:

     You had to kneel down, hold it one way or another, yes. 

     Well, the excess plastic is all over the part.  So, it could be
positioned anywhere.  I’m not sure how to explain it. (T. 27).

The claimant described his posture while scraping the plastic as stooping and bending at the

waist.  The claimant testified regarding the mechanics of scraping off the plastic:
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     I would have to hold it with one hand and scrape with the other,
also the thickness of the plastic, you had to heat it up with a torch
to actually make it a little bit easier to scrape the plastic off. 

     Then, you would take the toy scraper and scrape the plastic off.
(T. 27-28).

Claimant used the torch and the scraper with his left hand.  The claimant added:

     Well, the scraper, I would have to hold the part with my right
arm and scrape with my left hand, and it wasn’t very easy to do that
because I’m not left-handed. (T. 28).

The claimant noted that the parts did not weigh “that much”, and to prevent them from moving

he held them with his right hand, which was causing him some difficulty. 

The claimant offered that after doing the above job for a while, his right shoulder started

bothering him:

     My right shoulder started bothering me again, and I eventually
had to take a little breather, about fifteen minutes, to let my
shoulder rest a little bit.  After that, I went back and started doing
the job again. 

     After a little while, Mr. Pannell came around and asked me how
it was going, and I told him that my shoulder was bothering me,
because I had to use my right arm to do the job, and he explained
to me that I wasn’t supposed to be using my right arm and not to be
doing it again.  At that point, he told me to go back to the
Stockroom, and he would try to find me something else to do.

     I went to doing whatever I could find to do, straightening up,
pulling some more orders, whatever I could do.  (T. 29).

The claimant performed the above tasks for the remainder of the workday.  The claimant

estimates that he was in the Stockroom for approximately one to one and a half hours until he

was called to the office of Ronnie Stone.  The claimant testified that he was informed by Ms.

Margie Mattis, in Human Resources, that Mr. Stone wanted to see him.  The testimony of the
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claimant reflects, regarding the meeting he had with Mr. Stone:

     He sat me down and told me that he no longer had any work for
me to do left-handed, and I was refusing to do the work that was
offered to me. (T. 30).  

The claimant disputes that he refused to perform work that he was offered, and maintains that he

did everything that he was asked.   The claimant denies that there was any discussion regarding

the last job he was assigned.  The claimant explained that the duration of discussion with Mr.

Stone was “only a few minutes”, adding:

     He just told me I was being sent home.  There was no
discussion if I was being laid off or fired or what. (T. 31).

The claimant testified that he had a discussion with Ms. Mattis about using his vacation

time to cover his lose for going to the doctor, to physical therapy, and being sent home early. 

The claimant confirmed that when he was being sent to the doctor in connection with his injury

he had to clock out, and was not paid.  The claimant asserts that Ms. Mattis relayed that the afore

time “was not paid time”. (T. 32).  

The claimant testified that he has not been back to plant since being told by Mr. Stone

that there was nothing for him to do.  The claimant testified that he has not received any

correspondence from respondent-employer regarding his job status. 

The testimony of the claimant reflects that he had an appointment with Dr. Lack on

November 14, 2013.  Regarding the afore, the claimant testified:

     I would’ve left the plant for his - - the appointment would have
been at three o’clock.  So, believe I would have left the plant at
approximately 2:30.  

     At that point, he went back over everything that he found, and
decided that he was going to schedule me for an MRI.  (T. 33). 
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The claimant testified regarding the symptoms he was experiencing at the time of his

appointment with Dr Lack on November 14, 2013:

     Still the same as I am now.  When I raise my arm to a certain
point, it really hurts.  (T. 34).

As to his current symptoms, the claimant offered:

     If I was to raise my arm in any direction, it causes pain.

     If I raise my arm to the front, I can get it almost parallel with the
floor before it really starts hurting me.

     If I raise it to the side, I can basically go about forty-five degrees
before it starts hurting. (T. 34).

As to the recommendations of Dr. Lack following his November 14, 2013, visit, the claimant

testified:

     He just recommended the same thing, do not use my right arm
and - - 

     That’s what I was about to say.  He also said he was going to
schedule the MRI, and I received a call from him the day after,
maybe two days later that I had the MRI scheduled. (T. 35).

The claimant explained that following the MRI he contacted Dr. Lack and was informed of the

test results.  The claimant maintains that Dr. Lack wanted to refer him to an orthopedic

physician.  The claimant’s testimony reflects that the orthopedic referral was denied by

respondents.  The claimant relayed the contents of his conversation with Mr. Mitch Blakely an

adjuster with respondent-carrier:

     He told me that I was being denied because of my refusal to do
the work that was offered to me. (T. 37).

The claimant asserts that he is still experiencing the same symptoms/problems that he was having
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in November 2013, and that he is willing to see an orthopedic physician to figure out what needs

to be done. 

During cross-examination, while on light duty in the stock room, the claimant testified

that the only person that would have been in a supervisory capacity of him was either Sheila

Morrison or Shannon Johnson.  The testimony of the claimant reflects that he did not know either

of the afore individuals outside of work.  The claimant acknowledged his responsibility to

perform the tasks asked of him by his supervisor.  Likewise, the claimant acknowledged the

importance of the accuracy of the inventory:

     This was pre-count to make sure that things were straight in the
system. (T. 38).

The claimant offered that the amount of time required to take a count depended on what the part

was, explaining:

     Well, as far as a box, if it’s unopened, just a couple of seconds. 
If it’s open, depending on what type of part it is, it could take about
five to ten minutes to count the entire contents. (T. 39).

Regarding the labels for parts, which was also a task performed in the stock room, the claimant

testified:

     If I’m understanding the question there, when a box of any type
of component is received in, a bar code label is printed off and put
on the box.

     Sometimes there are stickers left over, because they may
overprint them. (T. 39). 

The testimony of the claimant reflects that during his light-duty assignment, he was asked

to clean the Pigment Room, which entailed straightening up the area and sweeping.  The claimant

added that he was also asked to straighten up the Pick Room, which he did.  The claimant



12

worked in the Stockroom as the individual in charge previously, before being assigned light duty,

explaining:

     I was in charge of the Stockroom, but that was the second time
that I worked there. (T. 40). 

The claimant filed for unemployment compensation benefits two to three weeks after

being told that there was no work available for him on November 14, 2013, however the claim

was denied.  The claimant asserts that the reason for the denial of unemployment benefits was

because the Department of Workforce Services deemed that he was “physically disabled and

unable to find suitable work at that time”. (T. 50).   Responsive to whether he would be

interested in work in the Stockroom if the position was available, the claimant testified:

     Well, that depends on if they would be willing to follow
doctor’s orders. (T. 45). 

The claimant concedes that everything in the Stockroom is within his restrictions.  The claimant

continued:

     If it was available starting Monday, yes, I would be available to
do it. (T. 46).

The claimant maintains that at the time of his visit with Mr. Stone on November 14,

2013, he was not informed that there were complaints about the manner in which had performed

his light duty assignments.  Specifically, the claimant testified:

     He did not say anything about any supervisors complaining
about anything. 

     He said that I was refusing to do the job, the work that was
offered to me.  He did not indicate light duty. 

     The only thing that I thought that he meant was the job that I
was doing earlier that day trying to scrape the plastic off the parts.
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(T. 48).

The claimant’s testimony reflects that he did not tell Mr. Stone that he could not do the job or

that he would not do the job.

Shannon Johnson, a 14-year employee of respondent-employer, described her job as

“inventory control, production control”, explaining:

     I just have to keep up with our inventory levels and cycle
counting and make any adjustments for components or anything
that are off.  Make sure our system matches what we actually have.
(T. 52-53).

Ms. Johnson elaborated on the importance of inventory control:

     It’s just very important at the end of the year and, you know,
when you have orders for things, if the system says that you have
it, you need to - - we have to have it, so that we’re not short. (T.
53).

Ms. Johnson’s testimony reflects, regarding the activities performed in the Stockroom:

     On a daily basis in the Stockroom, they receive shipments, and
they have to put them on the shelves where they go and put labels
on things, count things when they come in to make sure that what
the vendor says they’re sending is accurate. (T. 53).

Ms. Johnson discussed the activity entailed in counting parts in the Stockroom:

     We count piece by piece to make sure that packing slip matches
what you actually received. (T. 53).  

Ms. Johnson added that the above requires taking the contents out of the box and that she can

usually discern when someone had actually counted and gotten the box out and checked the

inventory, because the box is open.  Ms. Johnson identified the parts involved:

     We have fittings, we had papers, we have stickers, there’s a lot
of different parts, nuts and bolts, anything that we could put on a
side tank. (T. 54). 
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In terms of the amount of time required to count a box, the testimony of Ms. Johnson reflects:

     Again, it depends on what it is and how many.  You know, we
may get a box that has two pieces in it, or we may get a box that
has a thousand pieces. (T. 54).

Ms. Johnson testified that a typical box from a manufacturer would take “a couple of minutes” to

count.  

Ms. Johnson testified that there is always something to do in the Stockroom, to include

cleaning and organizing, in addition to taking inventory.  Ms. Johnson discussed the Pigment

Room:

     The Pigment Room, that’s actually a separate room from the
Stockroom.  It’s just outside the Stockroom where they weigh up
their pigment.  The machine people weigh up their pigment, and
then, the Stockroom, she pulls parts for orders and she puts those
parts in there. (T. 55).      

Prior to October 2013, the testimony of Ms. Johnson reflects that she had worked with the

claimant at respondent-employer:

     Well, when I first started working there, he was in the office
doing purchasing and he trained me. 

     Yes, he used to work in the Stockroom.  (T. 55). 

Ms. Johnson testified regarding her responsibilities when the claimant worked in the Stockroom

on light duty under her supervision:

     Yes, I supplied the list of parts that needed to be cycle counted.
(T. 55-56). 

Regarding her understanding of the claimant’s limitations at the time he was assigned to the

Stockroom on light duty, Ms. Johnson testified:

     He couldn’t lift anything over, I think, it was five pounds or
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something, he couldn’t use his right arm. (T. 56).

Ms. Johnson testified that all of the jobs she assigned the claimant in the Stockroom were in

compliance with the above limitations.   

Ms. Johnson discussed the problems she encountered with the claimant following her

instructions during the three (3) week period that the was assigned to light duty in the

Stockroom:

     For the most part, he would count everything that I would give
him, but he would count it faster than I thought that it would be
done; so, I wasn’t really sure how accurate it was.  He put together
kits, which was very helpful.  He put together a lot of kits.  I’d give
him a work order, and then, he’d put all these kits together.  One
day he brought the work order to me and said that it was off.  The
receipts were off, maybe, like if I give a work order for fifty pieces,
I put fifty stickers in the work order with it, and somehow the
amount of receipts done against the work order in the system and
the amount of stickers that were left didn’t match.  So, I just - - I
told him that the only way to know for sure is to count them all,
and he had already made probably a hundred kits.  There were a lot
of kits in there, and he said he wasn’t going to do that. 

     Well, it was the only way to know where the mistake was and
what we actually had.  I didn’t want to assume this is how many we
have; it needed to be in the system.  I wanted an actual count. (T.
56-57).

Ms. Johnson maintains that she gave the claimant an order to do something and he refused to do

it. Ms. Johnson further asserts that the claimant did not want to count the nuts and bolts without a

weighing scale.  Regarding the weighing scale, Ms. Johnson testified:

     We don’t have them.   We only have them at inventory times,
because they’re expensive.  We rent them.  But basically, so, you
don’t have to count the nuts and bolts piece by piece because
there’s so many of them.  You can weigh up ten of them, and then,
you can put the rest of the nuts and bolts on there and it’ll tell you
how many you have, but we didn’t, we don’t have a scale like that
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that we actually own. (T. 57).

Ms. Johnson asserts that the claimant said that he was not going to count piece by piece.  Ms.

Johnson continued regarding the claimant’s refusal to perform tasks he was directed to do:

     There was one day he was looking for things to do.  He had
already gone through and cycle counted everything.  He wanted
something to do and I said - - I mentioned that the Pick Room and
the Pigment Room could be, needed to be cleaned, but he didn’t
want to [do] that. (T. 58).

The testimony of Ms. Johnson reflects regarding, her response to an inquiry from Mr.

Pannell about how the claimant was doing:

     I just basically gave him - - told him those - - you know, those
instances.  He was asking me how things were going and what he
was doing and not doing, and I told him those things. (T. 58).

Ms. Johnson testified that normally when an employee does not follow a supervisor’s orders or

instructions the employee gets “sent home or they can get in trouble”. (T. 58). Ms. Johnson

concedes that at that point she had not reported the claimant or written him up.  As to whether

there was an improvement in the claimant’s attitude, Ms. Johnson offered:

     Yeah, it just depended on what you asked him to do.  If it was
something he wanted to do, he would do it, no problem.

     If he didn’t want to do it, he would say he didn’t want to do it.
(T. 59).

Ms. Johnson asserts that each of the jobs were within the claimant’s restrictions.  Ms. Johnson

maintains that but for the claimant being sent home there was work available for him in the

Stockroom.  Ms. Johnson noted:

     Yeah, we were getting ready for inventory; so, there were plenty
of thing to do. (T. 59). 
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During cross-examination, Ms. Johnson testified that she was the supervisor in the

Stockroom, where there was one employee that she supervised, which was normally in the

Stockroom.  As to those occasions when the claimant was counting in the Stockroom, and

completed the task “too soon or too fast”, Ms. Johnson testified regarding her concerns:

     I just wasn’t sure how accurate they were, because normally,
when we have an inventory, it takes a long - - in certain sections of
the Stockroom, it takes a log time to count. (T. 60). 

Ms. Johnson conceded that the claimant was not written up.   Ms. Johnson also acknowledged

that she did not find anything miscounted.  (T. 61).  Further, Ms. Johnson testified that the kits

that the claimant made up she found to be helpful.   Additionally, Ms. Johnson concedes that

sometime the claimant would get things done early and looked for things to do.     

Ms. Johnson concedes that she did not take any corrective measures when the claimant

refused to physically count all the kits to determine if the work order was off.  Likewise, Ms.

Johnson did not write the claimant up or talk to a supervisor when the claimant refused to the

cycle counting job without scale. (T. 63). 

As to her November 14, 2013, conversation with Mr. Pannell, Ms. Johnson’s testimony

reflects:

     I don’t remember exactly.  He just asked me how he [claimant]
was doing and what he was doing. (T. 65). 

Ms. Johnson testified that while Mr. Pannell was a supervisor, he was not her supervisor.  Ms.

Johnson concedes that Mr. Pannell was relatively new on the job, having been there “maybe a

month”. (T. 66).   Ms. Johnson continued regarding her exchange with Mr. Pannell:

     He just asked me how Tony was doing and what he was doing.
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     I just let him know that, you know, for the most part, he was
doing really well.  I mean, as long as it was something that he
wanted to do, he was doing really well.  There were just a few
things he didn’t want to. (T. 66). 

Ms. Johnson confirmed that until Mr. Pannell came and talked to her, she had never complained

to anybody, gone and talked to a supervisor, or written the claimant up.  (T. 67).

Ms. Johnson testified that after she talked with Mr. Pannell, Mr. Stone came to her to

verify what was going on with the claimant.  Ms. Johnson confirmed that she relayed to Mr.

Stone what had been going on in the Stockroom as far as the claimant doing what he wanted to

do, and that there were jobs that he didn’t want to do and would not do. 

Ronnie Stone, plant manager at respondent-employer in Marked Tree, testified that he has

known the claimant since 2005, and that he considered him at that time to be a good friend.  The

testimony of Mr. Stone reflects that one of his responsibilities at the plant is workers’

compensation.  Mr. Stone was questioned regarding the presence of a light duty program at

respondent-employer:

     Light duty, we try to find a job for the individual to make sure
that we are within the restrictions of their problem, the injury. 
Typically, this consists of cycle counts, and it’s very easy work, it’s
light work, and it doesn’t take a lot of effort to do. (T. 72).  

Mr. Stone testified regarding the policy of respondent-employer with respect to employees

following the directions of their supervisors:

     We’re very strict.  Insubordination is not tolerable at all.  It can
go anywhere from written warning to just basically sent home. (T.
73).

Mr. Stone’s testimony reflects regarding the claimant’s initial reporting of his injured

shoulder:
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     He was having a soreness in his shoulder, and when he first
come to me, we were just monitoring it, because there wasn’t an
initial accident.  There wasn’t that pop moment or an overall
injury; he was having pain in his shoulder. (T. 73).

Mr. Stone testified that after Dr. Lack placed restrictions on the claimant, the claimant was taken

off the machine and sent to the Stockroom:

     Yeah, the Stockroom made perfect sense, because he had past
experience in the Stockroom, it was a no-brainer; let’s put him in
Stockroom and he can start counting. (T. 73).

In terms of monitoring the claimant’s activities at work during the following three weeks, Mr.

Stone testified:

     Yes, through Jason Pannell, having him monitor to make sure
things were getting done right, and to make sure we were following
the restrictions of his injury. (T. 73). 

Mr. Stone continued regarding his discussion with Mr. Pannell:

     That there were problems in the Stockroom as far as the counts
being accurate.  There were issues about not wanting to do certain
jobs that the ladies were giving him to do.  It seemed like the jobs
that he wanted to do were fine, but any other job that was outside
of that realm, absolutely not. 

     I told him, “Let’s find him a place.  Let’s find something that he
can do.  Let’s work with him, because that’s what we do, and find
him a spot that we can put him, and make sure that he’s happy. 
And so, it bounced from job to job to job, to the point where
Margie and Jason came to me and said that - - Margie Mattis is the
Human Resource Manager, that - - (T. 75-76). 

The testimony of Mr. Stone reflects:

     The final end result, I brought Tony in and told him that there’s
- - that he has refused to do several of the jobs that we’ve offered,
you know, and at this point, we’re going to have to send him home. 

     I believe he said he didn’t refuse.  And then, I said, “Well, I’m
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being told you are refusing, and that at this point, we have to send
you home.”(T.76).

Mr. Stone testified that at the time of the above there was light duty work available for the

claimant at respondent-employer, as well as at the present time.   Mr. Stone relayed that should

the claimant report for work on Monday, there would be light duty work available for him.  

Mr. Stone’s testimony reflects that if an employee who was not on light duty refused to

perform employment tasks as directed by a supervisor the employee could be written up or sent

home and reviewed for termination.  In explaining why the claimant was not initially sent home,

Mr. Stone testified:

     Initially, because I’ll always try to work with employees. 
We’ve had this happen before, and there are injuries and it does
happen, and we try to find places for the people where they are
happy and are content and that we can keep them at work instead
of sitting at home.  And I was trying to find that spot. (T. 77).

Mr. Stone testified that he was unable to find a spot where the claimant was happy and wanted to

stay.  

Mr. Stone provided a description of what was involved in the flange job:

     Yeah.  Scraping flanges is basically, when we mold a part,
basically we use polyethylene powder, and we put it in a mold and
it cooks and it comes out in the shape of the mold.   There’s always
excess flange, which is just excess plastic around the edge of the
part.  And you have what we call a toy scraper, it’s a little green-
handled scraper, and you go around the edge and you scrape the
part.  And you just go around the edge, scrape it clean, and then,
you’re done. (T. 77-78).

As to the work surface from which the scraping is performed, Mr. Stone offered:

     It depends on the individual.  It just depends on where you want
to scrape it.  You can put it on the floor, you can put it on the table,
you can put it anywhere.  But whatever’s comfortable and suitable
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for the employee.

     These parts weigh anywhere - - we have a five-pound float, I
think, up to probably about an eighty-five pound float.  (T. 78).

Mr. Stone added that a part the size of the eighty-five float would be scraped on the floor.  Mr.

Stone’s testimony reflects that the five pound part could be done at the table:

     Absolutely.  A lot of times what we’ll do is we’ll have a combo,
which is basically a box, and they will put parts on those and
scrape them.  And it’s about probably waist high. (T. 78-79).

During cross-examination Mr. Stone elaborated on his responsibilities for workers’s

compensation at the plant:

     As far as taking care of individuals.  As far as the follow-up on
workman’s comp, that falls on Human Resources. (T. 79).

Regarding the absence of contact with the claimant since he was sent home on November 14,

2013, Mr. Stone testified:

     Typically Human - - I’ve talked to Tony, and he put in for
vacation time.  I don’t recall the time.  And then, we had sent it in,
Margie Mattis had approved it, and because he had remaining
vacation he was wanting to use, and they - - Human Resource
typically handles that side of dealing with employees. (T. 80).

As to when he spoke with the claimant, Mr. Stone’s testimony reflects:

     It’s been awhile, since he put in the - - I don’t recall the exact
time.  But he give me a phone call and said, “I want to put this in,”
and then, I filled it out, and then, called Margie, and then, we
scanned it in; so, he could get his vacation time. (T. 80-81).

Though not certain, Mr. Stone believes that the above occurred after November 14, 2013, which

was the claimant’s last day at work.  Mr. Stone testified that he is certain that he has spoken with

the claimant since November 14, 2013, however concedes that he “did not discuss anything with
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the employee” about returning to work.  (T. 81).  Mr. Stone explained that he thought that

Human Resources would contact the claimant about returning to work.  

Mr. Stone acknowledged that there is no indication that inventory was ever off, no written

report:

     No, because the numbers weren’t being used as valid numbers;
so, there was nothing to compare. (T. 82).

As a consequence of the above, Mr. Stone concedes that he has to assume that the numbers were

correct. (T. 82).  Mr. Stone dose not dispute the claimant’s work activity as described in the

testimony of Ms. Johnson.  (T. 82-83).

Mr. Stone identified the supervisor previously identified in the record as Mr. Parnell.  Mr.

Parnell is no longer employed by respondent-employer, but rather left the employment of same to

return to the restaurant business.  Mr. Stone acknowledged hearing the testimony of Ms. Johnson,

which reflected that she had not had any contact with Mr. Parnell on the issue of the claimant’s

job performance until the morning of November 14, 2013.   

Mr. Stone testified that both Ms. Mattis and Mr. Parnell came to him after Ms. Johnson’s

conversation with Mr. Parnell on November 14, 2013.  Mr. Stone acknowledged that prior to

November 14, 2013, Ms. Johnson had not come to him and indicated any problems with the

claimant.  Mr. Stone testified that on November 14, 2013, prior to the meeting with Mr. Parnell

and Ms. Mattis he was not concerned that there was a problem with the claimant.  Mr. Stone

denied that he sent Mr. Parnell to Ms. Johnson on November 14, 2013, to find out what was

going on with the claimant. 

As to whether Mr. Parnell took it upon himself to initiate a review of the claimant’s job
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performance while on light duty, Mr. Stone testified:

     No, Mr. Parnell had been watching - - Parnell, I’m sorry, had
been watching the whole time, because I put him over the care of
Tony, to make sure that we were meeting the requirements, and he
had been taking notes and watching as time goes by. (T. 85).

Mr. Stone did not have the above-mentioned notes of Mr. Parnell.  Mr. Stone acknowledged that

the “notes” were not used to write up the claimant or for any disciplinary procedure.  As to

whether all of the events of November 14, 2013, involving the claimant occurred within a matter

of few minutes or hours, Mr. Stone’s testimony reflects:

     No, not all of it.  Jason had come to me on a couple times
saying he thinks there’s some issues, and he was having to steadily
find different jobs for him.  Shannon never did, Sheila never did,
Jason did. (T. 85).

Mr. Stone continued:

     It’s not a matter of complaining, it’s a matter of overhearing. 
Jason was monitoring, Jason would walk around and check and see
what was going on. (T. 85). 

Mr. Stone testified that while there are video surveillance cameras in the plant, none were located

in the area that the claimant worked:

     Yeah, we have cameras in the break room and in the hallway. 
It’s not work areas. (T. 86).

The testimony of Mr. Stone reflects that the decision was made to move the claimant to

the foam assembly, explaining:

     Yeah, it’s basically an open area.  The foaming and the foam
assembly are all done in one section. (T. 86).

The claimant was in the foam assembly area “maybe half a day, maybe shorter”.   Mr. Stone

confirmed that Mr. Parnell reported back to him regarding the claimant’s activities in the foam
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assembly area:

     Well, the problem was he was starting to have pain.  I couldn’t
have it, I had to get him out of there. (T. 87).

Mr. Stone acknowledged that the claimant was not refusing to perform the job in the foam

assembly area:

     Well, not at that time.  It was - - there was - - he was having an
issue, and I could not put him over there. (T. 87).

Mr. Stone’s testimony reflects, regarding the claimant’s ability to perform the job in the foam

assembly area within his restrictions:

     In that area, we could have done them with one hand and
scraped the parts without any issues. 

     Like I said, anywhere from five to eighty-five pounds.  Just
depends on the size, and they were under strict orders to have him
do parts that he would not have to not use his arm, and then, he
would end up using his arm. 

     Typically, the parts are on pallets; so, they typically wouldn’t
move. 

     Pallets.  Smaller parts can be placed on combos, and they’re
very light. (T. 87-88).

During further examination, Mr. Stone was questioned regarding the claimant’s job status

at the time he was told to go home on November 14, 2013:

     No, at that, point it was just to go home until, just for that, until
I could get the information and pass it on to Human Resources,
which Human Resource was a part of that. (T. 89-90).

Mr. Stone concedes that he did not tell the claimant the duration of the period he was to be away

from work.  Mr. Stone’s testimony reflects, relative to what was supposed to happen following

his conversation with the claimant:
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     Human Resource contact him and let me know what’s going to
go on as far as coming back to work or staying off or, you know, is
it going to be an extended leave or - - (T.90).

Mr. Stone testified that he was not contacted by Human Resources regarding the claimant’s

status or return to work date.  Indeed, the testimony of Mr. Stone reflects that it was pursuant to

the suggestion of Human Resources that the claimant was sent home.  Mr. Stone testified that he

was not made aware that the claimant had filed for unemployment benefits, which would have

been handled by Human Resources 

The parties obtained the testimony of Dr. Michael D. Lack by deposition on April 16,

2014, which is made a part of the record as Joint Exhibit #2.  Dr. Lack, who practices at

Occupational Health Partners clinic in Jonesboro, has a Master’s in public health with emphasis

on occupational medicine.  Regarding occupational medicine, Dr. Lack testified:

     We deal with injuries that occur on the job.  We also do a lot of
mandated OSHA exams for various exposures, hearing, chromium,
things of that nature.  We also do DOT exams. I am a certified
DOT medical examiner, and we do a lot of drug testing.  I am a
certified medical review officer.  But we do a lot of mandated
physical exam, preemployment fitness for duty, those kind of
things. (JX #2, p. 4). 

Dr. Lack first saw the claimant on October 23, 2013, and last saw him on November 14,

2013. During the October 23, 2013, visit, Dr. Lack obtained the following history from the

claimant:

     He said he was working for Snyder Industries and he injured his
arm, his shoulder on 10/17, approximately a week before while he
was pulling parts out of the bin, and the, if I remember correctly,
the bin, he was reaching up over his - - up high in order to pull
them out and he had instant pain. (JX. #1, p. 5).

Dr. Lack performed a physical examination of the claimant’s shoulder during the October 23,
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2013, visit.  Regarding the afore, Dr. Lack explained:

     Shoulder is probably one of the more common injuries we see
after backs, and the most common injury in the shoulder is
supraspinatus injury or rotator cuff injury.  Supraspinatus is one of
the four muscles that makes up the rotator cuff in the shoulder, and
what we look for is - - we test those groups of muscles to see if they
are functioning properly where he has pain.  We use various
different tests for determining what problems he has.  (JX #2, p. 5-
6).

Dr. Lack elaborated on the differences between active range of motion and passive range of

motion, noting that active range of motion is when the individual moves his own shoulder,

whereas:

     Passive is when I move it without him resisting.  You ask
someone to relax and move the arm, that’s passive motion.  If you
have tendinitis or a strain or that type of thing or a tear even, passive
motion generally does not cause pain.  Active motion does cause
pain. (JX #2, p. 6).

Dr. Lack’s testimony reflects that his examination of the claimant did not disclose any swelling or

discoloration, adding:

     There’s a lot of things in the shoulder other than tendons.  You
know, you can tear a muscle.  Even though the rotator cuff and the
supraspinatus is the most common injury, there are other things that
can happen.  In the superior deltoids if you tear a muscle, they’ll
generally bleed and swell.  As a matter of fact, muscles have an
excellent blood supply and they have a tendency to bleed a lot, and
so you may swelling, you may have discoloration or bruising.  You
would expect if he had a torn - - if a person had a torn muscle, that
you would see that, especially a week after that.  Tendons on the
other hand have a very poor blood supply, and, oftentimes, you can
have a complete tear of a tendon and have no bruising or swelling at
all. (JX #2, p. 6-7).

A passive movement without problem/complaint is an indication that the passive range of motion

is normal.  Dr. Lack confirmed that his use of limited range of motion referred to active range of
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motion – he doesn’t want to move it because it hurts.   X-rays were obtained during the claimant’s

October 23, 2013, visit, which disclosed a normal shoulder.  

Dr. Lack described his findings from his examination of the claimant during the October

23, 2013, visit as a decreased range of motion, and inability to move his arm.   As to objective

findings identified during the afore examination, Dr. Lack testified:

     If you consider active range of motion a non-objective finding,
that would be correct, but I don’t think that that is correct.  I think
that if you don’t move the arm because it hurts, that that is an
objective finding.  That is not a complaint of pain, that’s limited
range of motion based upon inability to move the arm. (JX #2, p. 8).

Dr. Lack concedes that if the active range of motion is removed from the equation, the claimant

did  not have any objective findings. (JX #2, p. 8).

The claimant was placed on one-handed duty by Dr. Lack during the October 23, 2013,

visit, with no restrictions relative to his left upper extremity. Dr. Lack elaborated on the “empty

can sign”:

     You have to understand how the shoulder is made.  Would it be
possible to use a model to demonstrate?

     Let me get my shoulder model.

To go back to what you said earlier, he did have a
positive empty can sign.  That would be a positive
sign.  This is the shoulder, okay.  This happens to be
the right shoulder and these are the muscles of the
shoulder, the scapula and this is the rotator cuff.  Off
the back of the scapula you have this acromion
process right here, it’s a bone.  Here’s the clavicle. 
This is the supraspinatus muscle and this is the
tendon that runs underneath that, okay?  And what
you do is you have someone hold their arms at 45
degrees, turn the thumb straight down, that rotates
this up.  And when you have them push up, it presses
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that tendon against the acromion process and it’s
called an empty can sign. (JX #2, p. 9-10).

The testimony of Dr. Lack reflects, that either the individual relay that the maneuver causes pain:

     Or they give out or they don’t - - when they push up, they give
way and don’t use it.

     But that’s what the empty can sign is.  Some people also put
some faith in the non-empty can sign, where you just go ahead and
push it up, but that pushes against that tendon and that’s the way
you’re anatomically made and the’s why that does that. (JX #2, p.
10).

Dr. Lack acknowledged that in giving out, the individual pretty much controls that.

The claimant was next seen in follow up by Dr. Lack on October 30, 2013, during which  

there were no changes from the previous physical examination. at the time of the afore:

     No, he still had limited elevation and positive empty can sign. 
The x-ray was normal. (JX #2, p. 10).

Dr. Lack ordered physical therapy for the claimant during the October 30, 2013, visit, noting:

     I can’t tell you the answer to that.  They normally - - we give
three visit a week.  The carrier usually approves six visits in two
weeks, but normally we just simply ask for three visits at a time,
and that’s how it’s usually done.  You would have to check with
physical therapy to see how many times he was see. (JX #2, p. 11).

A November 14, 2013, report of Dr. Lack reflects that the claimant was seen three (3) times

without any pain relief.   Dr. Lack ordered an MRI of the claimant’s right shoulder, which showed

degenerative changes in the AC joint.  Dr. Lack elaborated on the location of the AC joint:

     This is the AC, acromioclavicular joint right here, and
degenerative changes are often spurs, which indicate stress or
sometimes inflammation on that particular joint.  It’s slightly
swollen.  It is a type of osteoarthritis.

     The acromion, this is the acromion right here, the bone.  At this
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joint here you had spurs.  I don’t think they call them acromion
hooks, but they are bone growths that are there from chronic being
used or whatever, and some people develop them more so than
others.  The acromion can be - - there’s different types of acromion. 
You have Type I, Type II, one thing or another, and I don’t know
exactly what the definitions are, but that has to do with the
downward sloping of the acromion sometimes. 

     And there are no mention of that in his particular case, only the
AC joint degeneration. (JX #2, p. 11-12).

Dr. Lack explained the possible impact of the bone spurs on the operation of the shoulder:

     This muscle runs directly under the AC joint.  It is possible that
with time using your arm over your head will actually saw through
that tendon. (JX #2, p. 12).

While he was unable to tell how long it takes to develop bone spurs, Dr. Lack noted that the same

was not overnight, or a week or a month.  Dr. Lack confirmed that the bone spurs that were

present did not develop with the claimant’s October 17, 2013, injury.  Dr. Lack noted that the

osteophytes are the bone spurs.  Dr. Lack identified a finding on the MRI that indicated trauma:

     Yes, he had increase signal in the supraspinatus tendon suggesting
tendonopathy, which is inflammation of the tendon. (JX #2, p. 13).

In terms of further treatment after November 14, 2013, Dr. Lack testified that he called and tried

to get an orthopedic consultation for the claimant.  As to whether there was anything questionable

about the mechanism of the claimant’s injury, Dr. Lack testified:

     No.  I’ve seen this injury with that type of a thing over the head
on a number of occasions. (JX #2, p. 13).

Dr. Lack recommended continuing the claimant on light duty along with the orthopedic consult,

and did not change any of the restrictions in place. 

Dr. Lack testified regarding his assessment of the problem with the claimant’s right
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shoulder:

     He has some tiny, it says, tiny intrasubstance tears, less than 50
percent.  One of the reasons for the ortho consult, I’m not sure - -
the MRI is very good if it’s completely tore or perfectly normal, but
when they tell you things like less than 50 percent tears, you can’t
really tell that very well on the MRI, and a lot of times there are
other things that go on, and what they do sometimes is put dye in
there and retake it so that they can see just exactly how extensive it
is. 

     No, it’s not an arthrogram.  Actually, it’s an MRI again.  They
put gadolinium in there - - I don’t know how to spell that by the way
- - in there, and it shows up on the MRI.  It helps fill in the tears. 
And sometimes they’re worse than you think and sometimes they’re
better than you think, sometimes other things show up.  And the
orthopedists do that routinely.  I don’t think that he had - - I think he
had a tendinitis, tendonopathy.  I think it probably was due to - -
from pulling that part.  I’m not sure that the tears were caused by
that because it was relatively minor trauma.  Falling on an arm or
say falling out of a truck and grabbing with your arm and holding
your whole weight, that will do that kind of stuff.  I don’t know
what the - -what did they call them - - not micro tears but tiny - -  I
don’t know what he means by tiny intsrasubstance tears, you know,
exactly.  I think that he had tendonopathy, but I couldn’t be sure if
anything else was going on.  I don’t think there was a surgical
problem.  I fully expected him to probably re-x-ray that with
gadolinium and probably inject his shoulder, but that’s an
orthopedic decision.  I’m not an orthopedist. (JX #2, p. 14).

Dr. Lack testified regarding his effort to obtain the orthopedic consultation on behalf of the

claimant:

     We called the carrier.  They always make the decisions.  In
Arkansas you can choose - - the company chooses the orthopedist,
and they do not tell us who they were going - - or did not tell me
who they were going to use. (JX #2, p. 15).

During cross-examination Dr. Lack testified that he classified the findings on the MRI as

objective findings which supported his initial conclusion that the claimant had sustained an on-
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the-job injury.  As to the increased signal intensity, Dr. Lack offered:

     It’s consistent with inflammation, and the inflammation, I can
see how that would be probable. (JX #2, p. 16).

The testimony of Dr. Lack reflects that, in terms of restrictions, the claimant was asked not to use

his right arm for any reason at work.  Whether the afore translated into not using the right arm to

study a part while the claimant was working on it, Dr. Lack testified:

     You know, I don’t know what the intrasubstance tears mean,
okay.  It’s not likely - - if he had a complete tear, he wouldn’t be
able to use the arm at all.  If he had a partial tear, would holding
something say make it tear further?  I don’t know the probability of
that.  Certainly, he would be able to write with that hand if he chose
to or that type of thing, but I would not have allowed him to do any
lifting, especially overhead, because that pushes up against the bone
and then increases the inflammation. (JX #2, p. 17).

Whether the “tiny instrasubstance tears” is indicative of a possible rotator cuff tear or partial

thickness tear, Dr. Lack offered:

     Well, it’s been my experience that partial thickness tears go from
the outside halfway through, something like that, not intrasubstance. 
I don’t know what the significance of intrasubstance tears means.  I
don’t know if that may be from chronic overuse, one thing or
another, I don’t know.  I’ve actually never seen that particular
description and I see a lot of MRIs of shoulders.  A partial thickness
tear, to my way of thinking when I see that description, extends
from the outside partly through the tendon.  Total tear is all the way
through the tendon.  The supraspinatus tendon is only one of the
muscles of the rotator cuff.  There are four muscles that make up the
rotator cuff, the SITS muscles.  It’s only one of them.  So when you
talk about a rotator cuff tear, you’re talking about a tear of one of
those tendons that makes up that particular thing, the most common
being supraspinatus; second, subscapularis. (JX #2, p. 17).

As to whether it remains his recommendation that the claimant be seen by an orthopedic

physician, Dr. Lack testified:
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     Well, it’s been six months, most of these things are going to heal
no matter what you do, and regular tendonopathy should also unless
you aggravate it or something else happened.  We simply asked for
the referral.  The company is the one that makes that decision, and I
had no idea - - the message we had, they were investigating further. 
I don’t know what they were investigating, and, you know, I don’t
have any information about that.  I don’t know what happened. 
And, actually, I would have expected him probably to come back
and say that, “They didn’t let me go to the orthopedist.”  The girls
up front are the ones that take care of those, and I simply, you know,
did not know.  I would have expected him to come back and say,
“My arm still hurts, you know, what do I do?”  And there are other
things we could have done, including physical therapy and that type
of thing.  Most often tendinitis will respond to that conservative
treatment.  So, you know, at six months later, I don’t know if that
would be my recommendation or not. 

     Without seeing him, yes.  (JX #2, p. 18). 

The records of Dr. Lack regarding the claimant reflect the efforts of Dr. Lack’s office personnel to

secure approval of a orthopedic consultation on behalf of the claimant. (JX #2, p. 19).

During re-direct examination, Dr. Lack confirmed that the inflammation of the tendon

identified in the claimant’s right shoulder was tendinitis.  As far as the afore healing in about six

(6) months, Dr. Lack elaborated:

     Most of the time most tendinitises do heal, yes, unless they are
reinjured or the trauma is continuing.  You have to remember that
he has spurs on the AC joint.  If he’s using his arm at home doing
something up above his head, combing his hair or that type of thing,
he’s going to put continuous trauma on that area.  You might also
note that the instrasubstance tears are distal to the acromion, which
means they were outside from where that bone is.  So the spurs were
not the cause of that most likely.  (JX #2, p. 20). 

Dr. Lack expanded on the activities that should be avoided to prevent further re-injury of the

shoulder:

     The thing that’s going to make things worse is anything above
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shoulder level, combing your hair, pulling parts over your shoulder,
installing ceiling tiles, repairing a light bulb at home, those types of
things.  Because every time - - see, the way the body is made, you
know, your shoulder here is attached to your back and then you
have the muscles - - teres minors goes onto the spine over here. 
Okay.  When you raise your arm up like this, it pushes that tendon
up against that bone and that’s as far as you can raise your shoulder. 
What happens is, then this starts to rotate and that allows you to get
your arm over your head.  And when you do that, that’s putting
constant pressure on there, and it can decrease the blood supply - -
my model is coming apart.  These things are a hundred dollars
apiece and people like to twist them - - that type of thing.  Another
thing that can make it worse is sleeping with your arm above your
head and we ask people not to do that also.  Because when you lay
there on your arm - - and you’ve seen people or probably done it
yourself, lay like that for a long period of time and you can’t move
your arm the next day until you get the circulation back.  And that’s
because that bone is pressing that tendon against the acromion. (JX
#2, p. 21-22).

As to activities below shoulder level, Dr. Lack offered:

     Most of the time things like this won’t cause you any problems
because those muscles don’t come into use. 

     With your hands and your elbows at your side, your arms
rotating in and out, there’s no pressure on the supraspinatus tendon.
(JX #2, p. 22).

The testimony of Dr. Lack reflects that he would not expect the lifting of one to five pounds to

cause any difficulty with the claimants right shoulder, nor would counting parts so long as he was

not lifting them.  As far as the impact of cleaning on the claimant’s right shoulder, Dr. Lack

testified:

     Not if you use the other arm, but if he was pushing a push broom
with the right arm, that would be bad. (JX #2, p. 23). 

The testimony of Dr. Lack reflects that he is not familiar with the demands of the various

jobs at respondent-employer:
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     Snyder.  I try to go to all the plants in order to be able to see what
jobs are available, so I can know what to send people to, and I’ve
never been to Snyder, so I don’t know what’s available or what’s
not available. (JX #2, p. 24).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 16, 2013, the employment relationship existed during which time the 

claimant earned an average weekly wage of $774.94 generating compensation benefit rates of

$517.00/$388.00, for temporary total/permanent partial disability. 

3. On October 16, 2013, the claimant sustained a compensable injury to his right 

shoulder, which resulted in the imposition of medical restrictions involving the use of his right

upper extremity.  The claimant was provided light-duty work by respondent-employer until

November 14, 2013.

4. The claimant was temporarily totally disabled for the period commencing 

November 14, 2013, and continuing until such time as he reached the end of his healing period or

is returned to appropriate work with respondent-employer within his medical restriction.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the compensable right shoulder injury of October 16, 2013. 

6. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits.
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CONCLUSIONS

The compensability of the claimant’s October 16, 2013, right shoulder injury is not 

disputed.  The claimant contends that he is entitled to temporary total disability benefits for the

period commencing November 14, 2013, and continuing until the end of his healing period, as

well as controverted attorney fees.  Respondents contend that the claimant was provided work

within his restrictions until he refused the light duty work. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Temporary Total Disability

The healing period is that period of healing of an injury which continues until the claimant

is as far restored as the permanent character of the injury will permit.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Temporary total

disability is that period within the healing period in which a claimant suffers a total incapacity to

earn wages. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998).  To be

entitled to temporary total disability benefits, the claimant must remain in his healing period and

be unable to earn wages. St. Joseph’s Mercy Medical Center v. Redmond, 2012 Ark. App. 7, __

S.W.3d ___.  Disability means “incapacity because of compensable injury to earn, in the same or

any other employment, the wages which the employee was receiving at the time of the

compensable injury”.  Ark. Code Ann. §11-9-102 (8) (Supp. 2011).

At noted above, the compensability of the claimant’s October 16, 2013, right shoulder

injury is not disputed.  The evidence further discloses that the claimant reported his injury to
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appropriate supervisory personnel and that he was ultimately referred to respondent’s designated

medical provider, Dr. Michael Lack.  Upon coming under the care and treatment of Dr. Lack on

October 23, 2013, restrictions were placed on the claimant’s employment activities.  The

respondent provided work for the claimant within the medical restrictions imposed by Dr. Lack

until November 14, 2013.

While the respondent asserts that the claimant was sent home because of his refusal to

perform job tasks within his restrictions which were assigned to him by his supervisor, there is no

credible showing in the record that the same was the case.  While on light duty the claimant was

assigned to work in the Stockroom under the supervision of Ms. Shannon Johnson.  It is

noteworthy that the claimant had previously worked in the Stockroom as a supervisor and, in fact

trained Ms. Johnson in the Stockroom.  There is no written documentation of the claimant

refusing to perform job duties assigned to him by his supervisors while on light duty assignment.  

There is no evidence in the record to reflects that the claimant was written up or counseled

for insubordination prior to November 14, 2013.   Mr. Stone testified that the recommendation

that the claimant be sent home on November 14, 2013, was the product of the Human Resources

Director.  The claimant was not told the duration that he was to remain off work at the time he

was sent home by Mr. Stone.  Mr. Stone offered that it was the responsibility of the Human

Resources Department to contact the claimant relative to his return to work date.  

The claimant was not contacted by respondents regarding his return to work after

November 14, 2013.  While the claimant applied for unemployment compensation benefits the

same was not awarded due to his physical disability status in connection with the October 16,

2013, compensable right shoulder injury.  
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The assertion of respondents that the claimant was provided one-handed limited duty work

by same until he refused to perform it is neither persuasive nor supported by the evidence in the

record.  The claimant was performing his assigned job duties at the time he was instructed by the

respondent to go home.  The claimant denied that he refused to perform assigned job duties.  As

noted above, the claimant’s supervisor, Ms. Johnson, did not relay complaints about the

claimant’s job performance to her supervisors prior to November 14, 2013, nor had she written up

the claimant in connection with his job performance prior to November 14, 2013.  The evidence

preponderates that the respondents refuse to provide employment suitable to the claimant’s

capacity when the claimant was directed to go home on November 14, 2013.  Tyson Poultry, Inc.

v. Narvaiz, 2012 Ark. 118, __ S.W.3d.___; Superior Industries v. Thomaston, 72 Ark. App. 32

S.W.3d 52 (2000).  

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he remained within his healing period and temporarily totally disable as a result of

the October 16, 2013, compensable right shoulder for the period November 14, 2013, and

continuing through the end of his healing period, or until such time as he is returned to suitable

work in the employment of respondents.  Respondents have controverted the claimant’s

entitlement to temporary total disability benefits.        

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate $517.00, for the period commencing

November 14, 2013, and continuing until such time as he reaches the end of his healing period or

is returned to suitable work in the employment of respondent-employer.  Said sums accrued shall
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be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus expenses arising out of and in connection with the treatment

of the claimant’s compensable right shoulder injury, to include medical related travel.

Maximum attorney fee is herein awarded on the controverted indemnity benefits herein

award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid. 

IT IS SO ORDERED.

 ________________________________________________
  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

  
       


