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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G306482

TIM ROBERTS, EMPLOYEE CLAIMANT

ESTES CABINETS, 
EMPLOYER                                               RESPONDENT 

FIRSTCOMP,           
INSURANCE CARRIER/TPA                                  RESPONDENT 
                                                                  
                   OPINION FILED SEPTEMBER 26, 2014 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Harrison, Boone County, Arkansas.

Claimant was represented by The Honorable Stephen McNeeley,
Attorney at Law, Jacksonville, Arkansas.  

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 13,

2014, in Harrison, Arkansas.  A Prehearing Order was entered in

this case on May 19, 2014.   This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated and resolved at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either pursuant to the Prehearing Order, or at the start of the

hearing.  Said stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer- insurance carrier relationship
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existed at all relevant times, including on July 25, 2012.

3.  This claim has been controverted in its entirety.

4.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

5.  Some temporary total disability compensation and medical

benefits have been paid in this claim.  However, in the event

this claim is found not to be compensable, the respondents are

not requesting reimbursement of these benefits.

6.  In the event this claim is found to be compensable, the

respondents are entitled to an offset pursuant to Ark. Code Ann.

§11-9-410, for payment of benefits paid by the claimant’s health

care provider.

    By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Compensability of the claimant’s alleged right arm injury.

2.  Average weekly wage.

3.  Temporary total disability benefits from February 2, 2014,

through May 14, 2014, except for the one week that the claimant

returned to work in March.  Temporary partial disability from May

15, 2014, until August 31, 2014.   

4.  Medical treatment, in the form of surgery as recommended

by Dr. Andersson.

5.  Controverted attorney’s fees.

The claimant’s contentions are set out in his response to
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the Prehearing Questionnaire, and are hereby incorporated herein

by reference.  The respondents’ contentions are set out in its

response to the Prehearing Questionnaire.  Said contentions are

also incorporated herein by reference.                    

     The record consists of the August 13, 2014, hearing 

transcript, and the exhibits contained therein.  Pages fifty and

fifty-one were omitted by claimant in Claimant’s Exhibit No. 1,

these have been blue-backed and made a part of the record.      

    The following witnesses testified at the hearing: the 

claimant, Eddie Estes, and Jodi Roberts.

                           DISCUSSION

     The claimant testified during the hearing.  At the time of

the hearing, the claimant was forty-nine years old.  The claimant

is high school graduate.  The claimant previously worked for

Eddie Estes from 1991 until 1999.  According to the claimant, he

took a three or four year hiatus and then returned back to work

for Mr. Estes in January of 2003.  The claimant worked for Mr.

Estes until August of 2013, building custom cabinets.

     Previously, the claimant performed police work, in the area

of domestic violence.  More recently, the claimant has worked in

retail, as a home decor flooring associate for Home Depot.

     With respect to his job duties while working during his last

employment for Estes Cabinets, the claimant testified that he was

hired to run the shop.  According to the claimant, he usually had
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one to two employees under him.  The claimant essentially

testified that usually Mr. Estes would go out and get the jobs,

and he would sometimes go with him.  They would do the

measurements, and go back and start from scratch and build high

quality cabinets.   The claimant stated that they worked with

different machinery and wood that was very heavy.  He testified

that a lot of arm movement was involved in his work activities.  

     Specifically, the claimant explained:

Q Besides the boards, did you also work with plywood?

A Yeah.  That's when I felt the snap in my arm was like
we have a bin that just as soon as you come in the shop we
had a big garage door.  And we had it where the trucks could
just back up to the garage door.  And we would raise the
garage door, and a couple of us would unload the plywood
into the bin.  It comes in a bunk of about 40 to 44 sheets,
the plywood does.  And we had it fixed up pretty nice where,
you know, if there was just one of us there, that we could
work.  We had tables all around the table saw like where you
could just -- you could pull the sheet out.  And a sheet of
plywood is probably, you know, it just depends on what kind
it is, anywhere from 60 to 80 pounds probably on a sheet of
plywood.  And you would have it where you could reach in,
you know, and pull it out, and then you would stick, you
know, my dominant arm was my right arm, and I would stick it
underneath there and it would kind of put it in a twist. 
And I would, you know, walk about eight or ten feet to the
table saw, and you would have your arm kind of in a twist. 
And I thought I had pulled a muscle.  It was just like a
snap in my arm, and I didn't really think nothing about it,
because you're always having aches and pains, you know,
doing physical labor.

Q Let me stop you right there.  Now, what date are we
talking about here on this incident?

A I think it would be somewhere between -- because I had
went to the orthopedic for my knee, Dr. Powell.  And he
makes a trip over to Harrison like, I don't know if it's
once a month or once every week, but on a Wednesday.  So I
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had had a previous surgery on my right knee from an older
doctor that, you know, no longer with us.  But it was the
same medical bunch.

     The claimant admitted that his alleged incident occurred

between his two visits with Dr. Powell.  He specifically

testified that the incident happened between June 27, and July 3,

and then he had a follow-up appointment with Dr. Powell for his

knee on July 25, 2012.  Therefore, he waited until July 25 to

tell Dr. Powell about his arms.  The claimant basically testified

that since Dr. Powell is an orthopedic doctor, he thought that

Dr. Powell would be able to address issues regarding his arms.  

     With respect to his pay, the claimant testified that he was

paid by the hour.  He stated that he had an agreement to work

forty(40) hours a week, making $15 an hour.  However, the

claimant admitted that he sometimes did not work forty hours

because they did not have any work, or due to him being sick.  

     The claimant denied any prior problems with his right arm. 

He further denied having any problems performing any of his work

with Estes Cabinets.  Following his incident, the claimant

testified that he began to duct tape his arm because he thought

that he had a pulled muscle.  He stated that seemed to help for a

few days, but then his arm just completely quit working.  The

claimant stated that after the incident, his arm kept getting

worse and worse.  

     According to the claimant, his incident happened the week of
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July 25, about two or three days before his scheduled appointment

with Dr. Powell.  The claimant testified that they were setting a

set of cabinets north of Harrison.  He further testified that he

was unable to help unload the cabinets although he had taped his

arm up.  The claimant stated that Eddie and the other guy had to

carry all of the cabinets in.  

     Upon further questioning, the claimant verified that at the

time of his injury, he was working for Eddie Estes.  The

claimants testified that he was sure he told Mr. Estes about his

injury within a day or two of the incident.  He explained that

they did not see each other every day because Mr. Estes spent a

lot of time volunteering at a church and for a volunteer fire

department.  

     He denied ever having a neck injury while at work, although

there are medical records from Dr. Powell and Dr. Blankenship

showing he received treatment for his neck.  The claimant

testified that his arm completely quit working on June, 5, 2013,

the day that he went down to UAMS.  The claimant denied having

any other accidents, injuries, or anything else from the time of

his incident with the plywood.  

     The claimant verified that the Form AR-N was sent to him by

Nicole, an employee of FirstComp.  He admitted to filling this

form out on August 17, 2013.  According to the claimant, he had

several conversations with Nicole.  The claimant testified that
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Nicole initially told him that they were going to pay for his

surgery.  However, the claimant testified that he later received

a call from Nicole wherein she told him that some higher ups had

put a stop on the surgery.  At that point, Nicole told the

claimant that they would pay for the nerve portion, but he would

have to pay for the removal of the lipoma.  

     Nonetheless, he admitted that he had surgery, on November

27, 2013.  The claimant testified that he last worked for Estes

Cabinets on August 1, 2013.  He admitted that he was paid

temporary total disability until February 1, 2014.  After they

stopped his workers’ compensation, the claimant filed for

unemployment benefits.  He drew these benefits for four or five

weeks, and then he went to work at Landers McClarty, as a car

salesman.  However, the claimant only worked there for four days. 

The claimant testified that he quit this job because they

neglected to tell him he would have to work until eight o’clock

at night, and this was a hundred miles from his home.  The

claimant was paid $500 for the days that he worked there.  

     The claimant began working for Home Depot around May 14th or

15th.  He denied having any problems working or finding work

before his injury.  The claimant testified that a lot of days

after working, he goes home and his arm does really well if he

has just been selling.  However, when he does heavy lifting, he

has problems and his arm hurts during the night and he has a hard
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time sleeping.  The claimant verified that he is right-hand

dominant.  

     Upon further questioning, the claimant essentially testified

that he turned in his notice on Monday to quit his job at Home

Depot.  He will start a new job with another cabinet company on

September 1, 2014, and his hourly rate of pay will be $15.  This

is a shop that prefabricate cabinets.  He will be a salesman and

have his own crew.  According to the claimant, he will not have

to do any heavy lifting with his arm.

     As of the date of the hearing, the claimant testified that

his arm was continuing to get better.  He denied that any of the

treatment that Dr. Andersson provided prior to his surgery of

November 27, 2013, helped his right arm.  

     On cross examination, the claimant admitted that he was one

of the supervisors at different times for Estes Cabinets.  He

verified that his injury occurred between June 27, and July 3,

(2012).  According to the claimant, his injury occurred probably

around mid-morning, 10:00 or 10:30 a.m, while he was at work by

himself.  The claimant admitted that he finished working that

day.  However, he continued to maintain that he told Mr. Estes on

the day of the incident that he thought he had pulled a muscle.  

     The claimant admitted that he treated with Drs. Powell,

Blankenship, Canon, and at UAMS, without any insurance coverage. 

He now has health insurance, and has used this to pay for some of
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his medical treatment.  According to the claimant, he obtained

health insurance through the ACA, as of January 1, 2014.  

     He admitted that he had an enlarged arm prior to his injury. 

The claimant explained that he did not know that it was a tumor,

that had wrapped around the muscle in his arm.  He testified that

it was a butterfly shape tumor that caused him to have what

appeared to be an extra large muscle.  According to the claimant,

he was teased by customers about being a good arm wrestler

because his right arm was significantly larger than his left arm. 

     The claimant admitted to having stated in his deposition

that when asked by a doctor at UAMS how his arm had gotten that

big, he told them that he worked at a cabinet shop, and that he

has forty-eight acres that he uses a weed-eater to cut the grass. 

The claimant verified that during his deposition testimony, he

told every doctor about the plywood incident. 

     Under further questioning, the claimant testified:

Q Your attorney showed you a Form N earlier that you
indicated you signed on August 17th of 2013, is that right?

A Yes.  Yes, ma'am.

Q That form indicates that you said that you were hurt in
early July of '12, is that right?

A Yeah, somewhere in there.

Q I asked you in your deposition if you had talked with
Eddie Estes before that paperwork was filled out about
reporting it as being work related.  Your response to me
was, no, because I thought it would get better, --
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A Yes.

Q -- is that right?

A Yes, ma'am.

THE COURT:  Is that a yes or a no response?

THE CLAIMANT:  What is that?  I didn’t understand
that question.

     BY MS. WOOD:                               

Q When I asked you if you had talked to Eddie before that
time frame, August 17th of 2013, about reporting it as being
work related, your response to me was, quote, no, because I
thought it would get better.

A Yeah.  What the doctors was treating me for before then
was the neck.

     The claimant admitted that Eddie (Mr. Estes) never kept him

from filing a workers’ compensation claim.  He admitted to

racking up thousands of dollars worth of medical treatment/bills,

and to filing for bankruptcy.  However, the claimant admitted

that he still waited until over a year later to file a claim.  He

admitted that when the adjuster, Nicole Hall asked him why he did

that, he replied that it was his “red neck mentality.”  

     With respect to his wage records, Respondents’ Exhibit 2,

page 1, the claimant admitted that there are a lot of weeks

contained in this document where he did not work 40 hours a week

because work was not available or due to personal illness.  He

further admitted that Mr. Estes did not pay him $600, a week if

work was not available.  The claimant testified that he first
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noticed about ten years ago that his right arm was much bigger

that his left arm.  He admitted that there was a poster hanging

in the shop area concerning workers’ comp.  

     Under further questioning, the claimant admitted that he saw

Dr. Powell for an office visit on July 25, 2012, due to his knee. 

He maintained that he told doctor Powell that he had an incident

at work involving plywood.  However, the claimant stated that he

was aware of a lot of reports do not mention a lot of things. 

The claimant admitted that he never actually saw Dr. Blankenship. 

Instead, he treated with Nurse Finley.

     Under further cross-examination, the claimant testified:

Q We've got her report of August 6th, 2012, indicating
that you were complaining of right arm pain, is that right?

A Yes, ma'am.

Q You told her that you had some neck pain, but the arm
was certainly worse?

A Yes, ma'am.

Q You complained of numbness in your right forearm into
your right hand, is that correct?

A Yes, ma'am.

Q You also had a decrease in grip strength?

A Yes, ma'am.

Q You also were complaining about a decrease in your
ability to balance.  You described it as being wobbly, is
that right?

A I don't remember that.

Q If it's in there, do you dispute it for any reason?
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A I don't dispute it.

Q It says that that problem started around the 1st of
July.  

A Yeah.

Q You just don't remember that?

A Don't remember that.

Q She indicated in her report of August 6th that you
specifically denied any injury.  Were you aware of that?

A Yeah, because they were saying, you know, how did you
hurt your neck, and I said, I didn't hurt my neck.

Q You were complaining about your arm the whole time,
though, correct?

A Yes.

Q All right.  You also told her that you had a history of
episodic flare-ups of neck stiffness and occasional numbness
with prolonged driving.  Is that what you told her?

A Yeah, I told her my hands would get numb with driving.

Q And that that had been going on for 11 years?

A Yeah, probably.

     He denied telling UAMS doctor on June 5, 2013, that he felt

a twinge in his right forearm that resolved spontaneously. 

However, the claimant maintained that he told them about the

plywood incident although it is not mentioned in the report.  He

admitted that the medical report from UAMS dated July 19, 2013,

does not mention the alleged work-related incident.

     The claimant admitted that he was laid off work by Mr. Estes

and that he filed for unemployment benefits on July 30, 2013. 
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Per this document, the claimant stated that he was available for

full-time work.  He also admitted to having reported on this form

that he did not have any disabilities that would limit his

ability to do his normal job.     

     He testified:

Q Okay.  So you were saying you could do your regular job
is what you were telling --

A No --

Q -- the unemployment people?

A -- I can’t do my regular job.

Q Okay.  But you indicated so on your unemployment
application?

A Well, at that time, you know, I thought it was my neck,
because all the doctors kept saying it was my neck.

Q But you didn't put anything about that on your
application, did you?

A No, ma'am --

Q You filled out another --

A -- because I was still working.

Q You filled out another application for unemployment on
August 12th of 2013, indicating the same answers, that you
were available for full-time work immediately, and that you
had no disabilities that would limit your ability to do your
normal job, correct?

A Yeah.

Q Okay. 

     Mr. Edward Estes was called as a witness on behalf of the

claimant.  He owns Estes Cabinets.  Mr. Estes has known the
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claimant for 25 years, and worked for him 20 years.  He

essentially testified that a couple of years ago, the claimant

was at the shop, and lifted a piece of plywood and hurt his arm.

According to Mr. Estes, another one of his employees was present

when the claimant got injured.  Nonetheless, following this

incident, Mr. Estes admitted that the claimant wore tape around

his arm.  However, he denied that the claimant ever told him he

injured his neck at work.  

     Upon further questioning, Mr. Estes denied having actually

contacted his workers’ comp carrier to advised that the claimant

was injured at work.  He denied that prior to July of 2012, he

noticed the claimant having any trouble working with his arms. 

However, Mr. Estes admitted that he noticed the claimant having

problems after that time.  

     Mr. Estes testified that his agreement before July of 2012, 

with the claimant was that he paid the claimant $15 an hour,

which was usually for a forty-hour week.  According to Mr. Estes,

sometimes the claimant did not work a forty-hour week, because

they would not have enough work to do a forty-hour week.  

     On cross-examination, Mr. Estes verified that the claimant

was not guaranteed forty hours a week.  He also verified that he

never kept the claimant from filing a work-related claim.

According to Mr. Estes, he had a Form P, which is the poster

discussing what to do if an employee has a related injury, hung
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in the shop area.  Mr. Estes admitted that he was not present

when the claimant was allegedly hurt.  However, he stated that

the claimant told him he was taking a piece of plywood out of the

lumber bunk and just lifted in, and hurt his arm.  

     The claimant called his, wife Jodi Rene Roberts, as a

witness.  The couple has been married for thirteen years.  Mrs.

Roberts denied that her husband had problems using his right arm

before July of 2012.  She stated that she became aware of the

claimant’s limitations with his right arm starting in July of

2012.  According to Mrs. Roberts, the claimant told her that he

lifted a piece of plywood and injured his arm.  She testified

that the claimant told the orthopedic about the piece of plywood. 

Mrs. Robert denied that the claimant had any other accidents. 

She verified that initially the claimant received treatment for

his neck.  Mrs. Roberts denied that prior to July 2012 her

husband had any problem working or finding a job.  

     On cross examination, Mrs. Roberts admitted that her husband

has had the problem of his right arm being larger since she had

known him.  She admitted that the property they live on requires

that the claimant do wood-cutting, clearing and weed-eating.      

     A review of the medical evidence of record demonstrates that

the claimant underwent treatment due to a chief complaint of left

knee pain on June 27, 2012, by Nurse Rhonda Findley.  At that

time, he complained of, among other things, neck pain and
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numbness in the right forearm and into his right hand.  The

claimant stated that he has had a history of having some episodic

flare-ups of neck stiffness and occasional numbness with prolong

driving for about eleven years.  The claimant denied any injury.

     On August 21, 2012, Dr. R. David Cannon performed a cervical

epidural steroid injection.     

     The claimant returned for a follow-up visit with Nurse

Findley on September 6, 2012, due to right upper extremity pain. 

He reported that the epidural steroid injection reduced his pain

by 30 percent.

     On November 29, 2012, the claimant saw Nurse Findley for

another follow-up visit.  He stated that he pain was well

controlled and at that time, he had only minimal neck pain.  The

claimant rated his pain at thirty-percent towards the worse pain

manageable.       

     Further review of the medical records demonstrates that the

claimant continued to treat with Nurse Findley for his neck

related symptoms.  Specifically, on May 23, 2013, the claimant

complained to Nurse Findley of neck pain that radiated into his

right shoulder, down into his right arm.           

     The claimant underwent evaluation by Dr. Clay Elswick, at

UAMS for new-onset of weakness in his right hand, on June 5,

2013.  At that time, the claimant reported a long history of neck

pain that had been managed medically for his pain.  Dr. Elswick



17

noted that the claimant had radicular symptoms of his right arm,

but his neck pain was actually more interscapular pain.  His

assessment was “48 yo [sic] M with new-onset weakness in the

right had without evidence of compressive lesion in C-spine.” 

Therefore, Dr. Elswick recommended that the claimant be evaluated

for possible stroke vs. nerve/muscle; MRI with DWI for stroke

work-up, and noted that he would defer EMG/NCS work-up to

Neurology.”

     On June 5, 2013, the claimant sought medical treatment from

UAMS due to a primary complaint of weakness.  The claimant

complained that a year ago he felt a “twinge in his right

forearm,” and a sharp pinch that resolved spontaneously.”  Per

these medical notes, this progressively got worse and the

claimant was unable to button his shirt and pants.  Nurse Rachel

Anne Hicks made the recommendations of a “NCV and EMG in 3 weeks

and MRI of the right arm on an out-patient basis.”

    An MRI of the claimant’s cervical spine was performed on that

same date with the following impression:

Multilevel degenerative changes causing mild central canal
stenosis from C4-C7 and mild to moderate right-sided neural
foraminal narrowing at C5-6.  

     On August 2, 2013, Dr. Tawfiq Al-Lahham reported the

following results of the claimant’s nerve conduction study:

Conclusion:
This is an abnormal study.  There is electrodiagnostic
evidence of right radial mononeuropathy in the segment in
between the innervating branch of the right triceps and the
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innervating brandioradialis with primary axonal damage. 
Clinical correlation with the massively enlarged right arm
with imaging studies would be indicated.  

There is no electrodiagnostic evidence of any other
mononeuropathies in bilateral upper extremities or right
cervical radiculopathy or banchial plexopathy.

     The claimant filed a Form-ARN, on August 17, 2013 alleging

an injury to his arm of having picked up a piece of plywood. 

According to this report of injury, the claimant did take this

incident very seriously and wrapped his arm with duct tape for a

couple of days.        

     On August 23, 2013, the claimant sought treatment from Dr.

Roy Lee.  At that time, the claimant complained of low back pain

and left flank pain for two weeks.

     Next, the claimant sought treatment under the care of Dr.

Jeanine Andersson on September 16, 2013.  His chief complaint was

“right hand and forearm dysfunction following injury in July

2012.  The claimant gave a history of carrying a piece of plywood

when he developed a sharp pain in his right forearm in July of

2012.  Dr. Andersson’s assessment was following diagnostic tests

of the claimant’s right arm was: “#1 right complete radial nerve

palsy aggravated by work-related injury to radial nerve in July

2012, with associated mass in arm putting radial nerve at risk

due to mass effect on radial nerve.”

     Specifically, on that same date the claimant underwent an

MRI of the right humerus, with the following impression:
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Large lipoma identified posterior, lateral, and anterior to
the humerous abutting the cortex but without involving the
underlying marrow.  The lateral head of the triceps and
brachialis muscle appear to be involved.    

     Dr. Mickey Seong Keo Cho performed an independent medical

evaluation of claimant on September 27, 2013.  He rendered the

following statement on causation:

Addendum in your medical opinion, is the lipoma the cause of
the wrist drop/radial nerve palsy? please elaborate on your
opinion.

Yes.  The MRI of the right humerus performed on 09/16/13
reveals a large lipoma identified posterior, lateral, and
anterior to the humerus abutting the cortex, but without
involving the underlying marrow.  The lateral head of the
triceps and brachial radialis muscle appears to be involved. 
The radial nerve lies just deep to the lateral head of the
triceps in that area.  The claimant reported an injury while
at work but the records do indicate he actually struck his
arm, but was carrying a piece of plywood.  The radial nerve
does involve wrist extension and therefore, the lipoma is
the cause of the wrist drop and radial nerve palsy.

     It appears that on October 15, 2013, the claimant filed a

Form AR-C, with the Commission alleging an accident date of July

25, 2012.  The claimant described his injury as being a “Pinch in

right forearm while carrying plywood.”    

     On November 27, 2013, the claimant underwent surgery by Dr.

Andersson.  The operative report states, in relevant part:

PREOPERATIVE DIAGNOSIS:
1.  Right complete radial nerve palsy-high.
2.  Right large intramuscular lipoma encompassing both
biceps and triceps tendons deep, measuring preoperatively 17
centimeters.

                    
     POSTPERATIVE DIAGNOSIS:

1.  Right complete radial nerve palsy-high.
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2.  Right large intramuscular lipoma encompassing both
biceps and triceps tendons deep, measuring preoperatively 17
centimeters.

PROCEDURE:
1.  Right radial nerve exploration and neuroplasty in arm
proximally.
2.  Right radial excision of intramuscular lipoma, measuring
17 centimeters.

     The claimant returned to Dr. Andersson’s office on December

2, 2013, for a follow-up evaluation and drain removal.  Her

assessment was “#1 right intramuscular lipoma-16 cm x 13 cm.” 

     Dr. Andersson saw the claimant for follow-up care of his

surgery on December 12, 2013.

     On January 30, 2013, Dr. Andersson wrote the following

letter:

To Whom it May Concern:

The patient had a large intramuscular lipoma which was
possibly was not related to his occupation.  The complete
radial nerve palsy was likely directly related to the long-
standing lipoma which intraoperatively was found to be
strangulating the radial nerve.  This however was aggravated
by his work related injury which he described to me on
07/25/2012.  I think the aggravation was less than 50%
related to his trauma and granter than 50% related to his
mass however.   

  
     The claimant sought treatment from Dr. Kevin Jackson on

April 10, 2014.   

     A copy of the claimant’s wages (Form AR-W) for the 52

preceding his injury was also made a part of the record.        

                           ADJUDICATION           

A.  Average Weekly Wage
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     Ark. Code Ann. § 11-9-518 provides:

(a)(1) Compensation shall be computed on the
average weekly wage earned by the employee under the
contract of hire in force at the time of the accident
and in no case shall be computed on less than a
full-time workweek in the employment.

     
     (2) Where the injured employee was working on a piece
     basis, the average weekly wage shall be determined by
     dividing the earnings of the employee by the number of
     hours required to earn the wages during the period, not
     to exceed fifty-two (52) weeks preceding the week in
     which the accident occurred, and by multiplying this
     hourly wage by the number of hours in a full-time work
     week in the employment.

(b) Overtime earnings are to be added to the
     regular weekly wages and shall be computed by dividing

the overtime earnings by the number of weeks worked by
the employee in the same employment under the contract
of hire in force at the time of the accident, not to
exceed a period of fifty-two (52) weeks preceding the
accident.

c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission
may determine the average weekly wage by a method
that is just and fair to all parties concerned.

     In the present matter, the parties have requested that I  

make a finding of what the claimant’s average weekly wage was at

the time of his alleged work-related injury of July of 2012.   

     Here, the claimant’s testimony demonstrates that he was a

full-time employee, with an agreement to work 40 hours a week. 

His testimony shows that his hourly rate of pay was $15.  Hence,

the claimant contends that he had a contract of hire for 40 hours

per week which would result in an average weekly wage of $600. 

   However, the claimant admitted that occasionally he did not
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work 40 hours a week due to a lack of work, or personal illness.  

     Mr. Estes denied that the claimant was ever guaranteed 40

hours week.  Mr. Estes testimony is corroborated by the wage

records, which reveal that the claimant’s weekly hours varied.  

     Based on the testimony of Mr. Estes and my review of the

claimant’s wage records(Form R-W), I am unable to find that an

ascertainable contract of hire for 40 hours per week existed. 

     Under these circumstances, I find that the claimant’s

average weekly wage should be calculated by dividing the actual

total earnings by the 52 weeks in which they were

earned($26,160/52 = $503).  This translates to weekly

compensation rates of $335 for temporary total disability and

$251 for permanent partial disability.

B.  Compensability

     Ark. Code Ann. §11-9-102(4)(A)(i) defines “compensable

injury” as “[a]n accidental injury causing internal or external

physical harm to the body . . . arising out of and in the course

of employment and which requires medical services or results in

disability or death.  An injury is ‘accidental’ only if it is

caused by a specific incident and is identifiable by time and

place of occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77

Ark. App. 167, 72 S.W.3d 889 (2002).  The phrase "arising out of

the employment refers to the origin or cause of the accident," so

the employee was required to show that a causal connection
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existed between the injury and his employment.  Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury

occurs "’in the course of employment’ when it occurs within the

time and space boundaries of the employment, while the employee

is carrying out the employer's purpose, or advancing the

employer's interest directly or indirectly."  City of El Dorado

v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  Under the

statute, for an accidental injury to be compensable, the claimant

must show that he sustained an accidental injury; that it caused

internal or external physical injury to the body; that the injury

arose out of and in the course of employment; and that the injury

required medical services or resulted in disability or death. 

Id.  Additionally, the claimant must establish a compensable

injury by medical evidence, supported by objective findings as

defined in §11-9-102(16).  Medical opinions addressing

compensability must be stated within a reasonable degree of

medical certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).  The injured party bears the burden of proof

in establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a preponderance

of the evidence.  See, Ark. Code Ann. § 11-9-102(4)(E)(i)(Repl.

2002); Clardy v. Medi-Homes LTC Servs., 75 Ark. App. 156, 55

S.W.3d 791 (2001).

     Here, the claimant contends that he sustained a compensable
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right upper extremity/arm injury between June 27 and July 3,

2012, while working for Estes Cabinets.  A strict construction of

the Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002) does not

require, as a prerequisite to compensability, that the claimant

identify the precise time and numerical date upon which an

alleged accidental injury occurred. Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W. 3d 369 (2001).  Instead, the statute

only requires that the occurrence of the injury is capable of

being identified. 

     Nonetheless, based on the record before me, I find that the 

claimant failed to prove by a preponderance of the credible

evidence that he sustained an injury to his left arm, on or about

July of 2012, arising out of and in the course of his employment. 

Hence, the claimant’s account of the incident is not corroborated

by the initial medical reports.  In addition to this, the

claimant specifically testified that he reported the incident to

all of the medical persons that he initially treated with, but

there is absolutely no mention of incident with any plywood until

a year after the alleged incident.  As a result, I find that the

claimant was not a credible witness.  For this same reason, I

attach minimal weight to the claimant’s wife and Mr. Estes’

testimony.  

     In the present matter, the claimant had worked most recently

with Mr. Estes since January of 2003, building custom cabinets. 
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The claimant’s testimony demonstrates that in July of 2012,

around 10:00 a.m. or 10:30 a.m., while working solo in the shop

he injured his right arm, as he lifted a heavy piece of plywood

to move it to a saw table.  Hence, there were no witnesses to 

this alleged plywood event.  The claimant admitted to having

completed his shift that day.  His testimony demonstrates that he

told Mr. Estes about the incident a couple of days later.  The

claimant testified that he thought he had pulled a muscle, and

simply waited to discuss the matter with Dr. Powell, because he

had a previously scheduled appointment with him due to a knee

condition, which is not a subject of this claim.  

     On June 27, 2012, the claimant sought treatment from Dr.

Powell due to left knee pain.  There is absolutely no mention of

any problems with the claimant’s right upper extremity.  The

medical record demonstrates that on July 25, 2012, the claimant

complained of limited use of his right hand, but associated the

problem with a prior neck condition.  Although the claimant

maintained that he told Dr. Powell about his alleged work-

incident, these two progress reports from Dr. Powell do not

mention the incident. 

     The claimant began treating with Nurse Findley at Dr.

Blankenship’s office for cervical problems and right upper

extremity pain.  However, there is no mention in any of Nurse

Findley’s clinic notes of any incident while lifting plywood.  In
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fact, in her report of August 6, 2012, Nurse Findley indicates

that the claimant denied any injury.  He also treated with Dr.

Cannon, in the form of a cervical epidural steroid injection,

with no mention of a work-related injury.    

     Subsequently, the claimant sought emergency treatment for

his right arm problems on June 5, 2013, at the ER of UAMS.  The

emergency department consult notes demonstrate that the claimant

reported that he felt a “twinge in his right forearm, sharp pinch

that resolved spontaneously.”  The claimant denied having told

the UAMS medical personnel this.  Again, there is no mention of a

work-related incident, although the claimant maintained on cross-

examination that he reported plywood incident.  He also admitted

that there is no mention of any plywood incident when he sought

treatment from UAMS on July 19, 2013.  The claimant underwent

nerve conduction studies, on August 2, 2013, which essentially 

revealed a right complete radial nerve palsy and a large

intramuscular lipoma.

     A Form AR-N was not filed until August 17, 2013, wherein the

claimant made a documented complaint of an injury while picking

up plywood at work in early July of 2012.  It was not until

October 25, 2013 that the claimant a filed a Form AR-C, alleging

an injury.      

     The first medically documented complaint of an injury was

not made until September 16, 2013, more than a year after the
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alleged incident.  At that time, the claimant reported to Dr.

Anderssonm an injury to his upper extremity while lifting plywood

at work.  

     Dr. Andersson performed surgery to the claimant’s right arm,

on November 27, 2013, in form of, “1.  Right radial nerve

exploration and neuroplasty in arm proximally.  2.  Right radial

excision of intramuscular lipoma, measuring 17 centimeters.”  The

claimant had a preoperative and postoperative diagnosis of, “1. 

Right complete radial nerve palsy-high.  2.  Right large

intramuscular lipoma encompassing both biceps and triceps tendons

deep, measuring preoperatively 17 centimeters.”

     In the present matter, Drs. Andersson and Dr. Cho have both

essentially opined that the claimant’s complete radial nerve

palsy was directly related to his pre-existing limpo.  However,

it is well settled in workers’ compensation law that the employer

takes the employee as it finds him, and employment circumstances

that aggravate pre-existing conditions are compensable.  Hertiage

Baptist Temple v. Robison, 82 Ark. App 460, 120 S.W. 3d 150

(2003).     

     In any event, considering all of the foregoing, I think it

would require conjecture and speculation to conclude the claimant

injured his right arm while working in July of 2012, as a result

of lifting a heavy piece of plywood.  Conjecture and speculation,

even if plausible, cannot take the place of proof. Ark. Dept. of



28

Correction v. Glover, 35 Ark. App. 32, 812 S.W. 2d 692 (1991). 

Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W. 2d 155

(1979).

     To summarize, in light of the fact that the claimant failed

to make a documented report of an injury for more than a year,

and based on the expert opinions of Drs. Andersson and Cho, and

due to all of the other foregoing reasons, I find that the

evidence in this case fails to establish by a preponderance of

the credible evidence that the claimant’s right arm condition

occurred during and in the course of his employment July of 2012. 

Therefore, this claim is hereby, respectfully denied.  All of the

other issues in this claim have been rendered moot and not

discussed herein this opinion.        

            FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at    
    all relevant times, including July 25, 2012.

3.  I find that the aforementioned stipulations are          
    reasonable, and are accepted as fact.

4.  At the time of the claimant’s alleged work incident      
    his average weekly wage was $503.  His compensation      
    rates are $335 and $251.
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5. The claimant failed to prove by a preponderance of the 
        credible evidence that he sustained a compensable right 
        arm injury, in the course of his employment on July of 
        2012.     

                              ORDER

     The claimant failed to prove by a preponderance of the

evidence that he sustained a compensable right arm injury, during

and in the course of his employment with the respondent-employer.

on or about July 25, 2012.  I find that the claimant’s average

weekly wage was $503, at the time of his alleged incident. His

weekly compensation rates are $335 and $251. 

 IT IS SO ORDERED.

                                                                  

                                                                  
                                   _______________________
  CHANDRA L. BLACK

Administrative Law Judge       
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