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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s

entitlement to workers’ compensation benefits.   On March 4, 2014, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The

Pre-hearing Order reflects stipulations entered by the parties, the issues to be addressed during

the course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

During the hearing issues arose regarding the claimant’s receipt of unemployment
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compensation benefits and short/long term disability benefits as well as the payment of premium

for the disability policy.  The issue of respondent #1's entitlement to credit of 50% of the lump

sum settlement of the claimant’s long term disability of $87,000.00, is not disputed by the

claimant.  Documents regarding the afore were submitted subsequent to the hearing and herein

designated a part of the record as a Supplemental Exhibit, after having been bluebacked.    

The testimony of Timothy W. Ray and Melinda Joann Ray coupled with medical reports

and other documents comprise the record in this claim.  

DISCUSSION

Timothy W. Ray, the claimant, with a date of birth of June 15, 1963, reached the 11th 

grade in high school and later obtained his GED in 1982.   The claimant commenced his

employment with respondent #1 on September 7, 2002.

In describing the nature of his work history as an adult, the testimony of the claimant

reflects:

     I worked in the construction business, working like in shopping
malls, hanging sheetrock and stuff like that.  I did that for four or
five years, and then, I went into painting.  I painted for a man
named Tom Whitney for, oh, about ten years, and then, he died,
and I went into business for myself painting.  And I bought a
restaurant from my previous father-in-law.  I had a restaurant and
painted at the same time.  (T. 10).

While the claimant was the owner of the restaurant, his wife did the payroll and purchasing for

the business, as well as day to day interaction and operation.  The claimant testified regarding the

specifics of his involvement with the restaurant:

     I would open up of a morning until the kids got off to school,
and my wife would show up and she’d take over, and then, I’d go
to painting. (T. 11).



3

The claimant’s painting business was primarily residential, however there were some commercial

customers.  The claimant at one time had twelve (12) employees in his painting business.  The

claimant testified regarding his experience with doing paperwork and working on the computer:

     Very little.  I worked at Arkansas Glass.  I worked there for the
last ten years.  I did have to get on the computer and just make sure
- - put a check mark in a box that my employees were there. (T.
11).

The painting was the last job before the claimant commenced his employment with respondent

#1. 

The testimony of the claimant reflects that he was temporary help when he initially began

working at respondent #1, and that his job entailed working in the maintenance department

rebuilding a glass furnace.  The claimant testified that he did not have any prior mechanical work

experience before his employment with respondent #1.  The claimant acquired his

knowledge/skills in mechanical work on the job with respondent #1, which he described as very

physically demanding.  As to the duration that he remained in his first job at respondent #1, the

testimony of the claimant reflects:

     I did that job for ten months, and then, the furnace was
complete.  They were going to lay me off and they liked the way I
worked, and they offered me several different positions throughout
the plant, but I turned them down, because I was wanting in the
Maintenance Department and they said they didn’t have an hourly
opening.  They did have one as Assistant Manager, and they hired
me as an Assistant Manager. (T. 12).

The claimant was hired as the Assistant Manager in 2003.  The claimant described his

employment duties in the afore capacity:

     More or less kind of scheduled the guys’ workload.  They give
me a piece of paper saying what needed to be done, and I would
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assign the different mechanics to do the jobs, and then, follow-up
to see if they finished them. (T. 12-13).

The claimant performed the Assistant Manager job for approximately two (2) years with a

starting annual salary of forty-two thousand five hundred dollars ($42,500.00).  

Thereafter, the claimant’s testimony reflects regarding his next job at respondent #1:

     They wanted me to transfer to a different department over the
mechanics, machine rebuilt and repair, and offered me a pay raise,
which I took that job. 

     It differed quite a bit [from his prior job].  Actually, like I was
on the job learning as I go.  My main job was just to get the
mechanics to do the work, but we was always shorthanded, and I
would wind up doing more of the work than the mechanics would.
(T. 13). 

The claimant offered that on an average day he spent ten (10) hours performing physical

activities.  The claimant noted that most workdays in his employment with respondent #1

consisted of fourteen (14) to fifteen hours.  The claimant worked the afore job until his March

31, 2011, compensable injury.

In addition to the above job classification, which entailed performing physical work in

addition to his managerial work activities, the claimant noted that two (2) more departments were

added to his job responsibilities.  The claimant described the mechanics of his March 31, 2011,

compensable injury:

     We were doing a job change on a machine and I was walking
around the machine looking at the certain things that needed to be
looked at to make sure they were done, you know, before we could
start up.  And there was a piece of catwalk material that’s built up
off of the floor, because there’s broken glass all around the
machines, and it’s supposed to fall through the catwalk; so, you
don’t have to walk on it.  But maintenance was replacing the
catwalk, and it was break time and they had a piece that they put in
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place that wasn’t long enough.  They just kind of cocked it in there
until they went to break and come back, and I wasn’t aware of it. 
They didn’t have any tape or anything up.  I stepped on that and
fell through the floor. (T. 14-15).

The claimant sustained injury to his lower back in the accident.  

The claimant confirmed that in December 2011, he had some stints for his heart.  After

the afore, the claimant had to take blood thinners for a year, through December 2012.  

The claimant testified that he underwent his first back surgery under the care of Dr.

Adametz on June 27, 2011, in connection with the compensable March 21, 2011, injury.  The

testimony of the claimant reflects, regarding the benefits realized from the afore surgery:

     The first week I did real well.  But after the first week, I hurt
worse than I did before I had the surgery. (T. 16).

As to his work activity in 2012, the claimant testified:

     I tried to go back light duty, you know, like part-time, but I
couldn’t do it. (T. 16-17).

The claimant denied that the blood thinner affected his lower back.  The claimant attempted to

return to work at respondent #1 following his March 2011, injury and initial June 2011 back

surgery.  The claimant testified, regarding the afore:

     I think I worked a couple of months.  I would go in and I was
just supposed to do, like, office work, but my boss is very
demanding.  He told me he didn’t need somebody sitting in the
office.  He needed a man out on the floor working. (T. 17).

The claimant testified that he attempted to go back out on the floor, noting:

     For about an hour, I just tolerated it, and after that, I couldn’t;
too much pain. (T. 17).

As far as his physical ability to continue working at respondent #1, the claimant testified:
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     I would have continued with the light-duty part provided they
would have had light-duty work, but they said they didn’t have
light- - wouldn’t accommodate light duty for a manager.  (T. 17).

The claimant’s employment was terminated by respondent #1 in July 2012. The claimant

explained that while his employment was terminated by respondent #1 in July 2012, his last day

at work was in March 2012.  The claimant testified that he has not worked at respondent #1 since

the afore, nor has any kind of light duty jobs been made available for him by same.

The testimony of the claimant reflects that respondent #1 had a private investigator take

videos of him in May 2012 and June 2012.  The claimant confirmed that one of the videos was of

him going to see the doctor, Dr. Adametz, in Little Rock.  The claimant testified that his review

of the afore video noted that he was limping and had a difficult time walking.  The claimant

offered as to why he was not walking normally:

     Well, the only explanation I have is, like, Dr. Adametz advised
me not to take any pain medication before I came to see him for an
office visit.  That way I could describe exactly where my pain was
an how bad it was.  So, I didn’t take any pain medication that
morning and it’s a three-hour trip down there.  Three hours with a
bad back, you’re kind of stoved up when you get out.  As bad as I
was hurting, I mean, I could barely walk. (T. 19).

The surveillance report also reflected that the claimant was in his truck for about ten (10)

minutes.  The claimant explained the differences in his physical  movements following the visit

to Dr. Adametz:

     Well, once the pain medication kicks in, I mean, you can get
around better.  That’s what it’s for.  I mean, as soon as I come out
of his office, I’d sit in my truck and usually doubled up on my pain
medicine, because I was hurting so bad.  And then, fifteen, twenty,
thirty minutes later, I mean, you can get around a lot better. (T. 20).

The claimant was prescribed pain medicine – Hydrocodone -- by Dr. Adametz following surgery. 
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The claimant acknowledged depictions of him in the videos picking up objects at a yard sale. 

Regarding the afore, the claimant testified of the objects:

     It was a high chair, I think.

     We weighed the high chair.  It weighs thirteen pounds and the
big wheel weighs eight. (T. 20). 

The claimant estimated the weight of a trolling motor that he also picked up as fifteen pounds. 

The claimant confirmed that in June 2012 he was going to yard sales.  

The testimony of the claimant reflects that at one time he had a shop in which he

collected fishing equipment as a hobby.  The claimant also has a large collection of fishing poles. 

The claimant testified that he has not fished between 2013 and 2014.  The claimant has owned

motorcycles during his adult life, and owned one after his March 2011, compensable back injury. 

The claimant acknowledged that he also rode the motorcycle.  The claimant testified regarding

the difficulty he has riding a motorcycle:

     Yes, sir.  That’s the reason I don’t ride it any more than I do. 
On good days that I feel real good or something, I may get it out of
the shop and just run it, you know, to run it; so, it don’t sit up and
the gas get old in the carburetor.  (T. 22).

The claimant testified that over the past six or seven months he has ridden his motorcycle,

“maybe twice, short distances like down to my buddy Ray J’s shop and back”. (T. 22).  

The claimant testified that he continued to have problems, attributable to the March 31,

2011, compensable back injury, in 2012, which were treated by Dr. Adametz.  In February 2013,

the claimant underwent a second back surgery by Dr. Adametz.  The claimant testified regarding

the problems that he experienced that necessitated the February 2013, surgery:

     The same problems I was having before the first one, shooting
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pains down my leg.  Just - - I don’t know how to describe it, just
pain all the time in my lower back, you know, like at times it
would be worse than others.  But sometimes it would be like a
piercing pain, you know, like a stabbing pain in my lower back. 
(T. 23).

The claimant offered that in 2013, his condition was getting worse, which is why he returned to

Dr. Adametz.  The claimant noted that Dr. Adametz conducted additional diagnostic tests,

provided additional treatment and recommendations:

     Yes, sir.  He recommended doing some steroid shots to see if
that would help; so, I went through series of those.  I did work-
hardening therapy, like, through the physical therapists.  I tried to
do that, but I couldn’t.  I just hurt too much afterwards. (T. 23). 

The claimant testified that the duration of the February 2013, surgery was of four and one half (4

½) hours.  As to the results of the afore surgery, the claimant’s testimony reflects:

     I didn’t do very well after that one.  I mean, when I went back to
see him a week after the surgery, I told him I was in as much pain
then as I was before he did the surgery.  So, then you have to start
all over, go through the therapy, get the steroid shots.  He said it
could have been like healing pains, you know.  They’ve got to rule
out a number of different things before he could suggest surgery
again.  So, we through that process.  (T. 24).

The claimant continued:

     I didn’t actually do the physical therapy, because I couldn’t, but
we did the steroid shots and all that again.  

     It didn’t help any. (T. 24).

The claimant elaborated on his condition following the February 2013, surgery:

     After the surgery in February, I went back to see him and told
him I was still in pain, and he said he wanted to wait about doing
the MRI and make sure it wasn’t, you know, healing pains that I
was experiencing.  Then, the next time I saw him, he suggested we
do the spinal shots again; so, we did some of those, and I wasn’t
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any better after those.  He did the MRI, and then, it didn’t show up
anything in the MRI.  And - - but I just kept - - you know, I was
stressing to him that I was in more pain and finally he suggested
doing a myelogram.  That’s a different procedure.  That’s where
they put dye in your spine, and then, they do the CAT scan, or
whatever it is, and then, they found that I still had the same
problem, a broke disc that was pinching against a nerve. (T. 24-
25).

The claimant then underwent a third surgery under the care of Dr. Adametz in July 2013. 

The claimant discussed his progress following the third surgical procedure:

     Well, after he did that test, I was pretty good there for, oh, I’d
say two weeks or so, when I started having re-occurring pains, the
same as I had before surgery, which I still have them now. (T. 25). 

The claimant has had no further injections or physical therapy since the July 2013, surgery.  The

claimant has not been back to Dr. Adametz since his release by same in September 2013. 

The claimant was questioned regarding his physical condition since last seeing Dr.

Adametz:

     It’s hard to describe.  I mean, I have good days and bad days. 
Some days I can get up and get around as long as I take my pain
medication.  Then, there’s other days when that - - I mean, you
can’t without help, you know.  I mean, my wife’s helped me up a
bunch of times.  She used to help dress me, help shower me. 
There’s days I have to have help getting in and out of the shower. 
But I just can’t do what I used to could do. .   .  (T. 26).

The claimant described the problems he experiences that are related to his low back injury:

     I have piercing pain in my back.  Sometimes it shoots down the
back of my leg to my feet.  My feet tingle like they’re asleep. 
Sometimes I can bend over and touch my shoes sometimes, but
sometimes I couldn’t bend over if I dropped my wallet in the floor. 
I mean, it just varies from day to day.  (T. 26-27).

In comparing his level of physical activity in June 2012 when the video surveillance was
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obtained to his present condition the claimant testified:

     My condition now is probably worse than it was then.  I mean,
it is worse the way I feel. (T. 27).

The claimant described the impact of prolonged physical activities on him.  Regarding

prolonged sitting, the claimant testified:

     Well, if you sit in a certain position very long, I mean, I have to
move around, switch from one side of my buttock to the other side
to, I guess, get in different positions to try to relieve the pain. (T.
27).

As to standing, the claimant testified:

     After I stand in one position for any length of time, it’s just
unbearable pain in my back, right where my belt is, like a piercing
pain. (T. 27).

The claimant testified that he does not lift anything routinely, noting that he can lift a gallon of

milk or tea.  The claimant further testified that he has extreme difficulty sleeping at night:

     I can’t just go in and lay down and go to sleep at bedtime.  I
mean, I just have to stay up until my body’s so wore out, I
physically just pass out, I guess.  I sleep in a wheelchair most of the
time out in my shed. 

     Because I can’t lay down for more than a couple of hours at a
time without getting to hurting so bad, I have to get up anyway. (T.
28).

The claimant described his activity during an average day:

     My average day, I get up, if I go to bed.  If not, my wife will
wake me up sitting in my chair out in the shed.  I’ll get coffee.  She
goes to work.  I just, basically, try to find something to do all day
to keep my mind occupied, to get it off the pain. (T. 28).

The claimant testified that he is prescribed Hydrocodone, one every six hours for pain. 

The claimant notes that he takes the medicine as prescribed, however he had been given
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permission by his doctor to double up on it when he is in extreme pain.  The claimant noted that

the pain medicine relieves his pain to an extent, to the point that point that he can bear it and

tolerate it, but it never takes the pain completely away. 

The claimant testified that while he has a computer at home he has not used it in over a

year.  The claimant offered that he attempts to take care of his yard at home, noting:

     When it need to be mowed, I’ll get out and get on my riding
mower.  I’ve got a zero-turn mower, and I will mow maybe thirty 
or forty minutes at a time, and then, get off of it, because I’m
hurting.  And then, my wife has learned - - I taught her how to use
it, and I think she’s probably gong to be doing it from here on out.
(T. 29-30). 

The claimant has a shop on his property, and testified regarding the type of physical activities he

perform there:

     I sit in my automatic wheelchair and look at rod and reels, you
know.  I may fool around with them a little bit, but - - like, put line
on one.  I’ve got a collection of old antique Penn rod and reels. (T.
30).

The claimant offered that sometimes he will get out and walk for a little bit.  The testimony of

the claimant reflects that he does visit a couple of different friends. 

The claimant acknowledged talking with Ms. Heather Taylor, a vocational counselor,

who provided job placement assistance.  The claimant testified that Ms. Taylor provided

potential job leads, and he has looked for work.  Regarding his efforts to contact the employers

identified by Ms. Taylor, the claimant testified:

     My wife researched on the net the jobs that she wrote down for
me.  All of them but two were either unavailable or already filled. 
And the two that were not filled, I wasn’t qualified for; I didn’t
have the degree. (T. 33).  
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The claimant provided a list of places where he has sought work, however noted that the same

did not include all of the places that he had inquired about work. (CX #2).  The testimony of the

claimant further reflects regarding the afore:

     I been looking for something to where like I would be, like, a
supervisor or a lead - - you know, kind of like a manager.  A
couple of these are farm-related jobs that I went and talked to the
farmers about, like part-time help during harvest or planting or
driving a truck, something like that for them. 

     I could [drive a truck] for - - I think I could for part-time, you
know, a couple of hours a day, maybe. (T. 33). 

The testimony of the claimant reflects that he tried to get respondent #1 to provide him a

managerial part-time, light-duty job.  The claimant asserts that if such a job was available he

would try to perform it.  The claimant elaborated on the difficulties he would experience with his

back performing a supervisory job:

     If I was in a position to where I couldn’t do what I need to
relieve the pressure from my back.  Sometimes I have to lay down. 
Sometimes I have to sit when I’m needing to stand.  Sometimes I
have to get up and bend over and get in certain positions, you
know, to relieve the pain. (T. 34).

The claimant’s testimony reflects that with his condition ,even a supervisory position that did not

entail manual labor, would not allow him to do it five days a week, eight hours a day, explaining:

     It just - - I just - - it - - it’d be too much pain; I mean, I couldn’t
do it.  I would attempt to do it, you, know, part-time, but I don’t
think I could do it eight hours a day. (T 34).

The claimant was placed on a forty (40) pound weight restriction at the time he was released by

his doctor.  The claimant testified that he disagreed with the afore explaining:

     I might could pick it up one time, but I couldn’t twice. (T. 32).    
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The claimant has also applied for Social Security Disability, however has not had a

hearing on the claim.  The claimant’s testimony reflects that he does understand that he can have

a trial work period under Social Security. 

During cross examination the claimant reiterated that prior to his injury at respondent #1

he had never had any back problems that required medical treatment.  The claimant concedes that

he experiences occasional aches in his back like everybody else.  The claimant previously

underwent knee surgery, however denies that the same resulted in any lasting problem. 

Likewise, the claimant testified that the gunshot wound he experienced some twenty to thirty

years earlier did not give him any problems.  The claimant testified that his heart is now fine and

does not prevent him from working.  The claimant confirmed that the only thing that is an

impairment is his back condition.

The claimant acknowledged that at one point, in addition to his workers’ compensation

indemnity benefit growing out of the March 31, 2011, compensable injury, he also received

short-term disability in 2012.  The claimant testified regarding the criteria for getting on short-

term disability:

     I could have got on that nine days after the injury, but my HR
worker, director at work, didn’t inform me of that.  At first, she
told me I couldn’t draw it. (T. 37).

The testimony of the claimant reflects that his workers’ compensation payments were reduced as

a result of his receipt of short-term disability.  The claimant offered that the continued to receive

short-term disability benefits up until three (3) months prior to the May 16, 2014, workers’

compensation hearing.  Regarding the afore, the claimant offered:

     Two years probably.  I didn’t start getting it until 2012
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sometime.  I think that’s right. (T. 37).

The claimant noted the reduction in workers’ compensation benefits with the receipt of short-

term disability:

     I was getting thirty-five hundred, (3500), a month in short-term
disability and I was getting like eight seventy-five (875).  It started
out, it was eleven fifty, (1150), every two weeks workman’s comp,
and then, it got reduced to eight seventy-five, (875).  Now, it’s
reduced to five thirty-five, (535), every two weeks. (T. 38).

The claimant’s testimony reflects that he is no longer receiving $3,500.00, per month in short-

term disability.  The claimant explained that the reason for the non-receipt of the short-term

disability is because he was offered and accepted a settlement in connection with same:

     They offered a cash value, and I accepted it to release them
from the monthly obligation. (T. 38). 

The claimant testified that he received a settlement cash value in the amount of $87,000.00.   The

testimony of the claimant reflects that he receives less than the maximum in biweekly permanent

partial disability benefits of $862.00:

     Five hundred thirty-eight dollars, ($538.00), every two weeks, I
think it is.  Five thirty-five (535) or five thirty-eight (538).  I think
it’s five thirty-eight, (538). (T. 39).

The claimant testified regarding the payment of premiums in connection with the short-

term disability policy through respondent #1:

     It was an option that I could take out and they’d hold out of my
check every week. (T. 39).

The claimant’s testimony reflects that he paid for the policy.  As to any contribution toward the

payment of the premiums by respondent #1, the claimant testified:

     I’m not aware if they did or not.  I just know that it was offered



15

to all the manages and they withheld it very week out of my check.
(T. 39).

The claimant testified that he was not aware of respondent #1 paying half of the short-term

disability policy premium, adding that he thought he paid he entirety of it:

     It [premium] was held out of my check.  As far as I know, I’m
the only one that paid for it.  I mean, nobody told me otherwise,
because it was optional. (T. 41).

   
The claimant acknowledged receiving one quarter of unemployment benefits, which was

received after his employment with respondent #1 was terminated. As to whether he was still on

temporary disability at the time the claimant testified:

     I was, and then, I reimbursed the State or I reimbursed - - I think
it was the state of Arkansas.  They said I wasn’t able to draw the
unemployment.  I drew it one week too long or two weeks - -
something like that, not knowing. 

     I just paid back what they said I had to pay back. (T. 40).

The claimant denied receiving unemployment and temporary disability at the same time, adding:

     I think when my disability started was when I had to pay back
the unemployment. (T. 40). 

The claimant offered that the disability policy was “a short-term, long-term combined”. (T. 41).

The video surveillance was conducted on the claimant after his first surgery but before the

second surgery.  The claimant acknowledged that during that time he had a Danali truck and a

trailer.  When questioned regarding pictures of his truck and the trailer loaded with appliances –

refrigerators, washers and dryers, the claimant responded:

     I’m not really quite sure based on the picture, but my brother
borrowed my truck from time to time.  He doesn’t have a vehicle,
and he has a flea market booth. (T. 43). 
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The claimant acknowledged riding his motorcycle, which he estimated weighs 654 pounds, a

quarter of a mile.  The claimant offered that due to the difficulty involved in stopping and

balancing the motorcycle is the reason he has only rode a couple of times in the last six months. 

The claimant concedes that he can still drive his truck, however added:

     At times, yes.  At times it’s difficult.  I have to sit sideways in
it. (T. 43).

 
Regarding his contact with Ms. Heather Taylor, the claimant testified that she explained

to him that she was there to advise him on jobs.  Responsive to one of the reports of Ms. Taylor

wherein she relayed that the claimant politely declined job search assistance, the claimant

testified:

     I don’t know if I actually come out and said I didn’t want
assistance. 

     She asked me if I had a plan for my future and I told her I did
have.

     She asked me what my goal in life was, and my goal is to own
my own business again. (T. 44-45). 

The claimant denies telling Ms. Taylor that he did not want the job placement assistance. 

Regarding access to job placement, the claimant testified:

     I’m saying, I’d be willing to try anything to get to work. (T. 45).

The claimant confirmed the contents of Ms. Taylor’s report reflecting that he was looking

for locations for a pawn shop; that he was trying to decide between Hardy and Jonesboro for the

site; and that he was trying to decide whether to lease or buy a place.  Regarding financing of the

business, the claimant testified that he did not have the up-front capital, however offered that he

thought he could acquire it.  The claimant testified that the afore was not the reason he settled his
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long-term disability policy, but rather he did so to keep from losing his house.   The claimant

testified that he does not now have the money to start the business, adding, “no, I don’t have any

money”. (T. 46).  As to the basis of his conversation with Ms. Taylor regarding financing for the

business, the claimant testified:

     I told her I didn’t owe anybody anything.  I took the settlement
money and paid all my bills. (T. 46).

The claimant allowed that he would have to borrow the money to start the pawn shop business. 

As to the present status of the business, the claimant testified:

     I’m kind of just in limbo right now to tell you the truth, until I
see if I get better. (T 46).

The testimony of the claimant reflects that he does have some inventory, and regarding his

knowledge to run a pawn shop, offered:

     From what I’ve seen in our neighborhood, the local pawn shops,
I have the knowledge, yes, sir. (T. 47).

The claimant is of the opinion that he could physically operate a pawn shop business with a part-

time helper.  The claimant has not looked in to the requirements of licenses for operating such a

business.  The claimant has not worked in the pawn business.  The claimant testified that his

skills as a business owner grow out of the fact that he has owned some small businesses –

painting company and restaurant.  The claimant offered regarding the pawn shop plan:

     Well, the pawn shop is the goal.  I’m going to say a long-time-
out goal probably. (T. 48). 

The claimant testified that there is one pawn shop in the area that he lives, Walnut Ridge. 

The claimant noted that Hardy, a location he has considered for the pawn shop, in thirty (30)

miles from Walnut Ridge.  The testimony of the claimant reflects that he has not seen a pawn



18

shop in downtown Hardy.  The claimant testified that if he is offered a job that he can physically

perform he will accept it, noting that the pawn shop is just a dream:

     Well, you’ve got to have the capital up front, you know, and
like you say, I’m sure there’s licensing fees and all that.  I just
haven’t researched it enough. (T. 49).

The claimant explained that the businesses on the list that he provided as places that he

had inquired about employment consisted of people that he knew and businesses in the area.  The

leads provided by Ms. Taylor were researched by the claimant.  The claimant’s wife is employed

in the Accounting Department at Lawrence Memorial Hospital in Walnut Ridge.  

During re-direct examination the claimant acknowledged that even as a business owner

he would not be able to do the requirements alone.  Further, the claimant stressed that the

physical problems he now experiences would prevent him from working five days a week, eight

hours a day.

The claimant’s testimony reflects that in addition to the jobs recited in his exhibit, he also

sought employment in Jonesboro, to include Hytrol and Thomas & Betts.  The claimant testified

that the duration of time that he can sit in one position is about an hour to an hour and a half; and

standing is probably limited to one hour.

The claimant testified that he received unemployment benefits at the weekly rate of

$475.00, for one quarter of 2012 – October through December.  The testimony of the claimant

reflects that between the time he last worked for respondent #1 in March 2012, and when his

employment was terminated in July 2012, he received temporary total disability workers’

compensation benefits.

Melinda Joann Ray, the claimant’s wife of over seventeen (17) years, testified that she is
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aware of the claimant’s March 2011, compensable injury and three (3) subsequent back surgeries

in connection with same.  Mrs. Ray’s testimony reflects that the claimant was doing physically

fine before the injury.  Mrs. Ray testified regarding the claimant’s condition following the first

surgery:

     For a couple of weeks after, he seemed to do a little bit better,
but within a couple of weeks he was in a lot of severe pain again.

     He couldn’t walk the distances that he used to and bending over
was hard for him.  Even getting dressed at times was very hard for
him. (T. 59).

Mrs. Ray testified that the claimant was able to go back to work for a period of time following

the first surgery.

Mrs. Ray provided testimony regarding the claimant’s condition leading up to the second

back surgery:

     He wasn’t doing real well.  He would have days of severe pain,
and then, some days, you know, it was a little bit milder, but pretty
well constant pain all the time. (T. 60).

In February 2013, the claimant underwent the second surgery in connection with the treatment of

his compensable injury.  Mrs. Ray offered regarding the claimant’s symptoms at the time of the

second surgery:

     The pain that was in his lower back and down his legs was
severe and he said he was just in constant pain.  There wasn’t
really anything we could do about all the pain that he was in. (T.
60).

Mrs. Ray testified regarding the claimant’s condition following the second surgery:

     I would say for about a week or so, it didn’t seem as bad.  But
as soon as - - you know, as soon, what we were going to say the
anesthesia and stuff wore off, it was like he was like kind of in a
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daze after the first and second one, the pain was still there.  (T. 60-
61).

In July 2013, the claimant underwent a third back surgery in connection with treatment of

the compensable injury.  Mrs. Ray provided testimony of the claimant’s condition and symptoms

leading up to the third surgery:

     Before, like I said, it was still the pain and not being able to do
the things that he had been before.  After the third surgery, it was
kind of like the others, you know, he seemed to be doing better and
we thought that everything was going to be better.  For a little
while it seemed to be, and then, the pain was back again. (T. 61).

Mrs. Ray testified regarding her observation of the claimant’s present physical problems in

relation to his lower back and legs:

     The pain and stuff in his back is when he bends over, when he
sits for a long time, standing for a long time bothers him. 

     Oh, I’m sorry.  Usually, he doesn’t sit for more than, you know,
an hour.  He gets real fidgety after about thirty minutes.  The same
way with standing, he’ll stand for a while, standing in different
position, sometimes stands to alleviate the pain some.  Bending
over and leaning against something eases the pain a little bit for
him.  He’s unable to lay down for a long time, especially, lay down
in a bed.  If he can get in some positions, it alleviates the pain on
his lower back.  A lot of it, the walking and the bending, really,
really bothers him after a little bit of time. (T. 61-62).

Mrs. Ray elaborated on the claimant’s sleep difficulty at night:

     He typically, if he sleeps, he usually sleeps in a chair in the
shop.  Very seldom does he lay down.  When he lays down, if he
can rest any at all, then, usually when he gets up the next morning
it takes several hours for him to actually get up and start moving
around. (T. 62).

Mrs. Ray testified that the claimant takes pain medicine, Hydrocodone, as needed.

Regarding the claimant’s physical capacity to perform activities around the house and
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yard, Mrs. Ray testified:

     He doesn’t do anything around the house anymore.  He does try
to do some of the yard, you know, when he can.  Getting him to
allow somebody to help him has been a little bit hard, but he’s been
trying to allow people to help him more. (T. 63).

Mr. Ray testified that the claimant can drive a truck, however noted her observation of the

problems the same causes him:

     Yes, sir.  When he sits for a while, it’s uncomfortable.  A lot of
times when we’re together, I usually do some of the driving; so, he
can turn to his sides, you know, as needed, stretch his legs out and
lean back. (T. 63).

Mrs. Ray confirmed that she had watched the video surveillance of the claimant from the

period May and June 2012, and observed him walking and lifting some light objects.  In

comparing the claimant’s physical condition at the time of the video to his present condition,

Mrs. Ray testified:

     I’d say it’s not really changed a lot.  He’s still kind of about the
same way he was after - - after all the surgeries.  He still has
difficulty lifting things. (T. 63-64).

Mrs. Ray testified that she has been assisting the claimant in his search for part-time or

work that was within his physical capability.  Based on her observation of the claimant’s

condition, Mrs. Ray testified that it is her opinion that the claimant would have a difficult time

doing anything –  whether owning a business or managerial work – five days a week, eight hours

a day.  Regarding the afore, Mrs. Ray’s testimony reflects:

     Back to the sleeping and things like that, I don’t think that he
would be able to work in a job that he had to be somewhere at a
certain time and work until a certain time.  Like I said, some nights
he doesn’t sleep at all; so, I don’t know how he could get up and go
to work the next morning if he’s been up for - - you know, all night
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long and all the day before.  And just the general standing, sitting,
lifting, I just don’t think he could do a - - one that he had to be
there at certain times and do certain - - and was expected to do
certain things for a certain amount of time. (T. 64). 

During cross examination, Mrs. Ray testified that she was not present with the claimant

met with Ms. Heather Taylor, the vocational counselor.  Mrs. Ray is aware of the claimant’s

desire to perhaps open and run a pawn shop:

     We’ve discussed it for long time.  We would both like to have
our own business; so, we could be together and spend more time
together. (T. 65).

As far as a pawn shop being something suitable for the claimant with a forty (40) pound lifting

restriction, Mrs. Ray offered:

     As long as there was someone else there in the store. (T. 65).

Mrs. Ray testified that someone would be her and  her daughter.  As far as what efforts have been

undertaken toward opening a pawn shop, Mrs. Ray’s testimony reflects:

     Just trying to figure out where to start.  You know, everything -
- every plan takes a lot of consideration, taking into consideration
everything; location, exactly how big you want to be or how small
you want to be. (T. 65-66).

Mrs. Ray is of the opinion that the pawn shop is a doable plan.

Mrs. Ray testified that when the claimant was getting long-term disability his workers’

compensation benefit checks were reduced.  Mrs. Ray offered that she does not know that the

claimant ever received short-term disability benefits.  Mrs. Ray testified that when the claimant

received unemployment benefits he did not receive anything else.

Mrs. Ray testified regarding the results of the job leads provided to the claimant by Ms.

Taylor:
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     Some of the positions that she had was not out there.  There
were other positions in the area, you know, and I opened those
positions up to look at the description and qualifications.  Some of
them required Bachelor’s Degrees.  Others required - - one of them
was for a tech operator for like Sudden Link and it required being
able to get up into attics and crawl spaces.  And another one was a
sales - - a sales representative, I think, and one of the qualifications
on it was being able to stand at least five hours at a time. (T. 67). 

Mrs. Ray acknowledged that the claimant owned a restaurant.  Regarding the accounting and

bookkeeping for the afore, Mrs. Ray testified:

     He had an accountant.  That was before we were married. (T.
68).

The medical in the record reflects that the claimant underwent an MRI of the lumbar

spine on April 7, 2011.  Following the afore the claimant was seen to Dr. James R. Adametz, a

Little Rock neurosurgeon, at the request of Dr. Stephen Golden.  The claimant was initially seen

by Dr. Adametz on May 31, 2011, with a chief complaint of back and right leg pain.  The

narrative report of the claimant’s May 31, 2011, visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 47 year old white
male who was working and fell through subflooring about a foot or
so, but jerked and twisted his back .    .    .  He has been in a lot of
pain ever since then.  He hurts in his back all the way down his
right leg.  He has numbness and weakness in the leg.  He says
every time he coughs or sneezes it sends a shock down his leg.

He has had therapy, steroids, Hydrocodone and Flexeril, but he has
not really made any progress.

STUDIES REVIEWED: He had an MRI scan of the lumbar spine
and it has sort of a vague report, but basically shows a slight bulge
of the disc herniation at L5-S1 on the right that looks like it
laterally displaces the S1 nerve root pretty significantly.

*          *          *
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PHYSICAL EXAM: Deep tendon reflexes reveal a little bit of
decreased ankle reflex on the right.  Straight leg raising is positive. 
Sensation is decreased on the bottom of the foot.  Strength is pretty
good.

DECISION MAKING: I talked to him about this at some length. 
I think there is a significant disc herniation there and the
radiologist was a little vague about it.  At L4-5 there is a little
bulge of the disc and a little bit of foraminal narrowing.  I do not
think that one is significant and probably did not occur in this
accident. 

At this point I would recommend a right L5-S1 hemilaminotomy
and discectomy.  I explained all that to him and explained all the
potential risks, benefits and expected postoperative courses in
detail and he would like to set this up. (CX #1, p. 3-4). 

On June 27, 2011, the claimant underwent the above surgical procedure under the care of Dr.

Adametz at Arkansas Surgical Hospital. (CX #1, p. 5-6).

The claimant was seen in follow-up by Dr. Adametz on July 8, 2011.  The chart noted of

the afore visit reflects, in pertinent part:

CHART NOTE: Mr. Ray underwent a hemilaminotomy and
diskectomy.  I did find a disc fragment and removed it.  Initially
after surgery he did great for maybe the first week, but then he just
went for a walk or did something and woke up is severe pain again. 
It’s going all the way down his right leg.  He says his right foot
tingles and he feels about like he did before surgery.

*          *          *

MDM: At this point I am hopeful he has just kind irritated
something and has some swelling in there.  So I’m going to give
him some steroids for about a week and try to cool this down. 
Naturally it is possible he reruptured the disc.  If it doesn’t improve
I will probably end up doing a follow up MRI scan. (CX #1, p. 7). 

Pursuant to the directions of Dr. Adametz the claimant underwent another MRI of the lumbar

spine at Arkansas Surgical Hospital by Dr. Jason Beck on August 2, 2011. (CX #1, p. 9-10).  The
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claimant was also seen by Dr. Adametz following the August 2, 2011, MRI.  The chart note

relative to the afore reflects, in pertinent part:

STUDIES REVIEWED: MRI does show that the right S1 nerve
root is encased in some scar tissue but I don’t really see a recurrent
disc herniation.  There is a bulge of the L4-5 disc, which I have
known all along was there, but I did not think that it was bad
enough to give him a lot of trouble or to operate on.  

At this point, I don’t see any reason why he should have severe
pain, although certainly just the inflammation and the scar tissue
may be enough to irritate things some.  He has sort of a burning
pain down his right leg.

MDM: The best ideas I have right now are that I am going to put
him on some Neurontin at an increasing dose over the next couple
of weeks.  I am going to set him up for an epidural steroid
injection.  I will go in about L3-4 and L4-5 and try to get some
steroid down around the S1 nerve root as well as around a little
bulge of the disc at L4-5.

In the meantime, I did give him some Lortab but I have strongly
encouraged him not to take too many of these. (CX. #1, p. 11). 

The medical in the record reflects that between August 4, 2011 and November 7, 2011,

the claimant underwent three (3) epidural steroid injection under the directions of Dr. Adametz.

(CX #1, p. 12-16).  The claimant was seen by Dr. Adametz on January 17, 2012.  The chart note

of the afore visit reflects, in pertinent part:

CHART NOTE: Mr. Ray came back to the office on January 17,
2012.  He had his last epidural a couple of months ago.  He says
they do help but he still has some symptoms.  He has actually
gotten a little pain in his right hip that has been pretty sharp
sometimes recently.  He, fortunately, does not have the severe pain
like he had before surgery.

MDM: At this point, I have done three epidurals.  He has an issue
in that he has had a heart attack recently and had to have stents.  He
is on some blood thinners now.  That is going to really limit
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anything else that I can do anyway.  

I am just going to refill his Cyeclobenzaprine.  I am going to
gradually increase his restrictions and see if I can’t just keep him
going and, hopefully, get him back to pretty normal activities. .   .
(CX #1, p. 17). 

The claimant returned to Dr. Adametz on February 10, 2012, during which time he

underwent another lumbar MRI scan.   The February 10, 2012, chart note regarding the afore

visit reflects, in pertinent part:

CHART NOTE: Mr. Ray came back to the office on February 10,
2012.  He says he has gotten worse since the last time that I saw
him.  Now he just says he can’t work.  He has been having a lot of
pain in his back and down his right leg. 

PR: On exam today, he does seem to have positive straight leg
raising.  His DTRs reveal a decreased ankle reflex on the right. 
His strength is good and his sensation is good, however. 

STUDIES REVIEWED: He has a new MRI scan.  This shows a
couple of small abnormalities.  At L4-5, there is a broad base disc
bulge on the right side.  That alone with a little facet hypertrophy
might slightly impinge on the right L5 nerve root. 

At L5-S1 there is a combination of some scar tissue and possibly a
little small piece of disc and the S1 nerve root is a little bit
displaced.  Most all this tissue enhances with gadolinium and so
most of this is probably scar tissue, although it is hard to
completely rule our a small disc recurrence.

MDM: Because these things look fairly minor, I have encouraged
him to see if we can’t get him by without additional surgery.  We
have already done some epidural steroid injections and the last one
was not very successful.  I am going to push his medication a little
harder.  I am going to give him some Skelaxin and some Ibuprofen.

I am going to put him in some physical therapy for a few weeks.  I
am going to get him off work until he returns and see if we can
cool all of this down enough to get him back to work and on with
his life. (CX #1, p. 20). 
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The claimant returned to Dr. Adametz on March 2, 2012.  The chart note of the afore visit

reflects:

CHART NOTE: Mr. Ray came back to the office on March 2,
2012.  He tells me he has, unfortunately, actually gotten worse
since I saw him last time.  He is hurting in his back and all the way
down his right leg. 

PE: On exam, he has some numbness along the top of the right foot
that is sort of between L5 and S1 levels.  Straight leg raising causes
a little bit of a pain down his leg.

STUDIES REVIEWED: I reviewed his MRI scan again.  There
may be a very small fragment, although I am having trouble telling
that from scar tissue.

He is convinced that he is even worse than when he did the MRI
scan although that was just a few weeks ago.

MDM: After going over every option that I could think of, I came
to the conclusion that we really should do a myelogram and see if I
can really tell how much that nerve seems to be compressed and
displaced to decide if it would be worth re-exploring him. (CX #1,
p. 21). 

The claimant returned to Dr. Adametz on March 9, 2012.  The chart note regarding the afore visit

reflects, in pertinent part:

CHART NOTE: Mr. Timothy Ray came back to the office on
March 9, 2012.  We, unfortunately were not able to do the
myelogram because his Cardiologist says that he can’t stop the
Plavix anytime soon and may be talking about like December.  I
really could not operate anyway if he can’t stop the Plavix.  So
there is no point in doing the Myelogram at this point.

MDM: I have had him off work but I am going to try to get him
back to work.  It is going to have to under restrictions.  He says he
is not even sure that he can work on light duty but I think he really
should try.  I am going to no lifting over 15 pounds.  I am going to
try to make it where he is able to stand and sit and move so that he
does not stay in one spot all the time.  
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I will plan on seeing him again in a few months.  He, hopefully,
will just get better over time.  If not, as soon as we can, we will do
that myelogram and see if I can really show that there is a
significant problem in there that can be helped. (T. 22). 

The chart note of the claimant’s March 27, 2012, visit to Dr. Adametz reflects:

Mr. Ray came back to the office on March 27, 2012.  He tells me
his pain has gotten worse.  He has been taking some Hydrocodone,
but he actually took more of them than I intended for him to.  He
says he can’t work without it.  He says he’s willing to work on
light duty as long as he can tolerate the pain.

MDM: I going to end up giving him some Lortab 725mg and told
him to take those as sparingly as he possibly could.  I am still
waiting on his cardiologist to give me clearance to do a myelogram
and epidural or anything else.  Until we have that, I just can’t do
much else for him than we are already doing. (CX #1, p. 23). 

In his June 8, 2012, chart note relative to the claimant’s visit, Dr. Adametz concluded that he did

discuss with the claimant making some kind of vocational plan in the event he was unable to get

back to full duty. (CX #1, p. 23).  The office of Dr. Adametz authored a August 14, 2012, off-

work slip on behalf of the claimant directing him to remain off work until a scheduled November

13, 2012, appointment. (CX #1, p. 26).

The medical evidence discloses that the claimant was seen by Dr. Adametz on November

13, 2012.  The chart note relative to the afore reflects, in pertinent part:

.    .   . .   .   He says that he is still hurting in his back.  Now he is
hurting in both legs.  On the left side, it kind of wraps around the
hip and goes towards the knee.  On the right side, it goes straight in
the buttock and down the leg.  The right side is the one that we
operated on and is giving him most of his trouble but he just
complaining about all kind of pain now.

MDM: My plan had been to do a lumbar myelogram on him
because I thought there was a possibility that he had a small
recurrent disc at L5-S1.  He has at least a bulge on the disc at L4-5
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and I wanted to get a better feel for how much nerve root
compression he had.

Because of some cardiac issues and him being on Plavix, we have
not been able to do that.  He tells me that he has been told that he
can stop the Plavix on December 5.  So we will set this up shortly
thereafter. (CX #1, p. 28).

The claimant underwent a CT scan of the lumbar with contrast December 13, 2012, at

Arkansas Surgical Hospital, and was seen in follow-up by Dr. Adametz on December 14, 2012. 

The chart note of the afore visit reflects, in pertinent part:

STUDIES REVIEWED: The myelogram shows that the left L5
nerve root does not fill out and there is sort of a combination of a
bulging of the disc and some facet disease that appears to impinge
on the left L4-5 where his worst pain actually is now.  Also at L5-
S1, though, it looks like there is a disc herniation.  It is a little
below the disc space but raise the right S1 nerve root.

I think he has actually two issues.  The worst pain is actually on the
left.

PE: On exam today, he actually has significant weakness of
dorsiflexion of the left foot and great toe.  He has numbness right
there in L5 distribution.  He has positive straight leg raising.  So it
fits rather nicely now with a left L5 radiculopathy.  It is a little
different than what he has had in the past. 

He also still has some right leg pain, however, and I think that is
coming from L5-S1 on the right where there is a recurrent disc. 

MDM: I talked to him about this at great length.  Getting in at L4-5
on the left won’t be technically very difficult but actually his
surgery was rather hard the first time at L5-S1 because the
fragment was in the axilla.  The nerve root, I am afraid, is going to
be the same again.  I did a pretty extensive decompression already
over there.  Technically, it will be difficult to get back in at L5-S1
on the right but he says he really wants to go ahead with surgery. 

He wants to do both sides and kind of fix as much as he can.  I
explained to him that there was certainly no guarantee that it would
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get rid of his pain an that there was a fairly high risk of CSF leak or
nerve damage because of the technical aspects of getting back in
there at L5-S1 on the right. (CX #1, p. 31). 

The record reflects the presence of a February 11, 2013, response of Dr. Adametz to an

inquiry by the claimant’s attorney regarding the claimant’s temporary total disability status as a

result of the “2011 on-the-job injuries”.  The afore reflected that the claimant remained

temporarily totally disabled. (CX #1, p. 34). 

The claimant underwent a second surgical procedure under the care of Dr. Adametz on

February 11, 2013, at Arkansas Surgical Hospital.  The February 11, 2013, operative report

reflects preoperative diagnoses and postoperative diagnoses of right L5-S1 recurrent lumbar disc

herniation and left L4-5 lumbar disc herniation.  The operative report further reflects, regarding

the procedures performed on the claimant:

OPERATIVE PROCEDURES:
1. Right L5-S1 reexploration and discectomy.
2. Left L4-5 hemilaminotomy and discectomy
3. Microscopic dissection.
4. Interpretation of fluoroscopic x-rays.  (CX #1, p. 35).

The claimant was seen in follow-up by Dr. Adametz on March 12, 2013, and the chart

note of the visit reflects, in pertinent part:

Mr. Ray underwent a reexploration and diskectomy at L5-S1 and a
hemilaminotomy and diskectomy at L4-5 on the left.  He did great
for about three weeks.  He says he was sleeping and not really
having any significant pain.  He got up from the couch and just
made a funny move, and now he’s having some pain in the left leg
again.  His right leg continues to do well. 

PE: On exam today, his back is just a little bit swollen.  I’m hoping
he has just caused a little bit of irritation.

MDM: I am going to give him a steroid pack.  I told him to rest



31

this and give it a few more weeks and then I’ll see him again.  If he
keeps having trouble, I will probably repeat an MRI scan to be sure
he didn’t re-herniate the L4-5 disc on the left. (CX #1, p. 37).

The medical in the record reflects that the claimant was next seen by Dr. Adametz on April 2,

2013, with the chart note of same reflecting:

Mr. Ray came back to the office on April 2, 2013.  He says he
continues to hurt again in his left leg.  This is a gentleman who has
been a complicated case.  I had him doing great for about three
weeks.  Fortunately, his right leg continues to do well, but his left
is giving him trouble again.  It sort of happened all of the sudden
about three weeks out from surgery.  I am concerned [that] he
could a recurrent disc.  I tried some steroids and little bit more
time, but he hasn’t made any progress.

MDM: I think we ought to get an MRI of his lumbar spine. (CX
#1, p. 38). 

The claimant underwent an MRI of the lumbar spine with and without contrast at

Arkansas Surgical Hospital on April 16, 2013, and was seen by Dr. Adametz on the same date. 

The chart note of the afore reflects, in pertinent part:

STUDIES REVIEWED: I did a follow up MRI scan and he does
have a recurrent disc herniation at L4-5 on the left.  It is a fragment
that has gone just inferior to the disc space but it looks like a pretty
significantly impinges on the nerve root.  I think this explains why
his pain came back, even though he seemed to be doing great for
the first few weeks after surgery.  Now he thinks this pain is worse
than anything he has had.

*          *          *

MDM: I talked to him about this at some length.  He is sick of this
and is in a lot of pain.  He just wants to go ahead with surgery.  I
think realistically the size of this fragment that is the thing to do at
getting him the best chance of getting over this.  I explained to him
again that there is significant risks to the surgery, including those
of anesthesia, bleeding, infection, CSF leak, .   .   (CX #1, p. 41). 
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The evidence in the record reflects that the claimant was seen by his primary care

physician, Dr. Kevin Diamond, at Lawrence County Family Clinic, on June 14, 2013.  The report

regarding the afore visit reflects, in pertinent part:

CC:
Mr. Ray is a 49 year old white male.  He presents with depression. 
Medical problems to be addressed today including chronic back
pain.

HPI:

Concerning depression, he feels like he is having anger/depression
control issues.  Currently not on any antidepressants.  (CX #1, p.
43).

The claimant was prescribed BuSpar for anxiety during the June 14, 2013, visit. 

On July 15, 2013, the claimant underwent a left L4-5 reexploration and diskectomy with

microscopic dissection and interpretation of fibroscopic x-rays at Arkansas Surgical Hospital by

Dr. Adametz for a diagnosed left L4-5 recurrent disk herniation. (CX #1, p. 45-46).  The medical

in the record reflects that the claimant was seen in follow-up by Dr. Adametz on August 16,

2013.  The chart note relative to the afore visit reflects, in pertinent part:

Mr. Ray underwent a reexploration and diskectomy.  He comes
back to the office on August 16, 2013.  He is about a month out
from surgery.  He says his leg pain is gone.  He is still having some
back pain.

MDM: At this point, the issue is his work.  He has apparently been
laid off, so he is unemployed.  I would normally say at this point
that he could do sedentary type work.

I will see him one more time in about two months.  At that point I
will probably put permanent restrictions on him, assuming he
continues to do well and has reached maximum medical
improvement. (CX #1, p. 47). 
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A October 15, 2013, chart note of the claimant’s visit to Dr. Adametz reflects, in

pertinent part:

.      .    . Overall, I think he is doing very well.  He says is really not
having any significant pain down his legs.  He still gets some back
aches that he usually takes some for and that works pretty well. 
His biggest issue at this point is work.  He has been laid off his job
and his job required heavy lifting.         

MDM:   I think he will have a permanent lifting restriction of abut
40 pounds.  I would highly recommend that he obtain some
vocational rehab and placement assistance to try to get him back in
the work force as I don’t think he can return to his previous job
unless accommodations were made for it.  He qualifies for an
additional 1% permanent partial impairment to the body as a whole
for this third operation on top of any rating he had already
received. (CX #1, p. 48).

In a November 22, 2013, Addendum, Dr. Adametz relayed regarding the claimant:

As far as disability rates, he would qualify for a 9% permanent
partial impairment with the body as a whole for his first surgery, an
additional 2% for his second surgery, and an additional 1% for his
third surgery for a total of 12% impairment. (CX #1, p. 49).

The record reflects the presence of a March 27, 2014, Vocational Rehabilitation

Assessment Report regarding the claimant, which was prepared by Ms. Heather Taylor, a

Vocational Rehabilitation Consultant.  The afore report reflects, in pertinent part:

.    .    .  Prior to beginning the meeting, I explained my role as a
vocational rehab counselor and provided a Systemedic
informational pamphlet.

Mr. Ray has acquired significant skills during his twelve year work
history in supervisory and management positions in a
manufacturing environment, and also as an operator of two small
businesses during a prior twenty year span.  He is hindered by the
lack of a college degree and his physical restrictions in returning to
a similar position in the manufacturing environment, so he likely
would experience a wage differential in the types of lower level
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jobs he would have to pursue.  Fortunately, Mr. Ray has his own
well thought out plan to return to small business ownership, and,
according to his statements, has the financial capital to get started. 
For this reason, he has declined my offer of job search assistance,
and based on what he has indicated, I believe this is a valuable plan
for him to pursue.    

*          *          *

Analysis of Work History/Transferable Skills

A transferable skill is any skill one has acquired from previous
work history, educational background, or life experiences that can
be utilized in performing a different job in the future.

Although Mr. Ray has only a high school education, he has
acquired excellent skills from his work history.  Examples of skills
acquired include, but are not limited to: management skills;
supervisory skills; money management; customer service skills;
excellent communication skills; leadership skills, and mechanical
aptitude skills. 

*          *          *

Vocational Plans

Mr. Ray has stated that he already has his own vocational plans,
has no intention of “applying for any jobs,” and politely declined
my offer of job search assistance.  He said he did not want to waste
my time or anyone else’s.

He plans to become a small business owner again relatively soon. 
He said he wants to own and operate a pawn shop.  He indicated
that he has been thinking about this new business venture for
several years and now the timing is right, considering that he is no
longer employed with Arkansas Glass Container.

He is currently scouting locations for his shop, and trying to decide
between the areas of Hardy or Jonesboro, Arkansas.  He also is
trying to decide whether to lease or buy a space for his shop.

He reports that he is in sound financial condition and has most of
the upfront capital needed for getting his venture off the ground. 
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He said he suspects that he will need about $50,000 to get started
so he can immediately begin buying items from people for his
pawn shop.  He also said he would have no difficulty obtaining a
loan from the bank (rather than use his own cash) since he said he
has no debt and has credit score of over 830.

A pawnbroker’s salary (just the broker, not the owner/operator)
according to the Bureau of Labor Statistics for the state of
Arkansas is only $14.38/hour or $29,910/year.  There are no wage
statistics for the business owner because there are too may
variables to consider and these will change from month to month
and year to year.  Consequently, I am not able to project any future
earnings for Mr. Ray as an owner/operator of a pawn shop.

Analysis, Recommendations, Goals

Although Mr. Ray has acquired excellent skills from his past work
history, he likely will experience a wage differential (as evidenced
in the labor market section of this report) should he try to return to
the workforce with a new employer.  He lacks the educational
requirements for many manufacturing facility management
positions (where he has 12 years of experience), or else other
currently available comparable management/supervisory jobs in
manufacturing were beyond his physical limits of no lifting over 40
pounds.

I do not have any vocational recommendations, such as assisting
Mr. Ray with the job search process, as he had already told me that
he is not interested in applying for jobs nor does he plan to apply
for any jobs in the future.

He does, however, appear to have a well thought out plan for
becoming a small business owner again, and appears motivated to
make this transition in the near future.  He certainly has the skill set
to be a small business owner and has experience operating two
small businesses for a total of twenty years.  As reported by him,
he appears to be able financially to make this transition with or
without the assistance from a financial institution.  All factors
considered, it is my opinion that this is a suitable vocational plan
for Mr. Ray to implement. (R1X1).

After a thorough consideration of all of the evidence in this record, to include the
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testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 31, 2011, the employment relationship existed during which time the 

claimant earned wages sufficient enough to entitle him to weekly compensation benefits of

$575.00/$431.00, for total/permanent partial disability.

3. The claimant sustained a compensable back injury on March 31, 2011, from 

which he reached the end of his healing period on October 21, 2013, with a residual anatomical

impairment of 12% to the body as a whole.

4. The claimant received unemployment compensation benefits at the weekly rate of 

$475.00, during the period that he remained within his healing period and temporarily totally

disabled.  The claimant was entitled to temporary total disability benefits at the weekly

compensation benefit rate of $575.00.  Pursuant to Ark. Code Ann. §11-9-506 (b), the claimant is

entitled to the difference between the unemployment compensation weekly benefit rate and his

weekly temporary total disability benefit rate during the afore period. 

5. Respondent #1 controverted the claimant’s entitlement to the payment of 

temporary total disability for subsequent to July 2012.

6. The claimant received a settlement of his long-term disability policy in the 

amount of $87,000.00.  The afore policy was provided through the claimant’s employment with

respondent #1, with one-half of the premium for said policy being paid by the claimant and one-

half being paid by respondent #1. Pursuant to Ark. Code Ann. §11-9-411, respondent #1 is
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entitled to credit in the amount of one-half of the settlement received by the claimant.  

7. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently and totally disabled as a result of the March 31,

2011, compensable back injury.

8. When the claimant’s age, education, work experience, and other matters 

reasonably expected to affect his future earning capacity are considered, the evidence

preponderates that the claimant has sustained a loss of earning capacity, or wage loss disability in

the amount of 62% in addition to his anatomical impairment as a result of the March 31, 2011,

compensable back injury.

9. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of the March 31, 2011, compensable back injury of the claimant. 

10. Respondent #1 has controverted the claimant’s entitlement to temporary total 

disability benefits subsequent to July 2012, and entitlement to wage loss disability benefits in

excess of the claimant’s 12% whole body anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s March 31,2011, compensable back injury is not 

disputed.   The claimant asserts that respondent #1 terminated the payment of temporary total

disability benefits in July 2012, while yet within his healing period and totally incapacitated from

engaging in gainful employment, requiring him to secure the services of an attorney in order get

the payments resumed.  Further, the claimant contends that as a result of the compensable injury

he has been rendered permanently and totally disabled or incurred wage loss disability in excess

of his 12% whole body anatomical impairment.  Respondent #1 deny that the claimant is
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permanently and totally disabled and deny that temporary total disability benefits have been

controverted.  Respondent #2 contends that if the claimant is found to be permanently and totally

disabled it stands ready to commence weekly benefits in compliance with Ark. Code Ann. §11-9-

502, and has not controverted the claimant’s entitlement to benefits.

The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Controversion of Temporary Total Disability Benefits

As noted above, the compensability of the claimant’s March 31, 2011, back injury is not 

disputed.  The injury was reported to appropriate supervisory personnel and corresponding

workers’ compensation benefits paid to and on behalf of the claimant by respondent #1.  The

claimant has undergone three (3) surgical procedures in the treatment of the compensable back

injury with the first having occurred on June 27, 2011, and the last being July 15, 2013.  Each

surgery was performed by Dr. James Adametz, a Little Rock neurosurgeon.

The parties stipulated that the claimant reached maximum medical improvement on

October 15, 2013.  The claimant last discharged employment duties in the employment of

respondent #1 in March 2012.  At the time of the afore the claimant was on light/restricted duties

as a result of his compensable injury.  When seen by Dr. Adametz on March 2, 2012, due to

severe symptoms the recommendation was made for a myelogram.  In the chart note of the

March 9, 2012, follow up visit, Dr. Adametz relayed that he had the claimant off work.  In

releasing the claimant to light duty during the afore visit, restrictions of no lifting over 15 pounds

as well as the ability to stand, sit and move so as not to stay in one spot all the time were put in
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place.  A March 27, 2012, chart note of the claimant’s visit to Dr. Adametz noted that due to

severe pain the claimant had been taking Hydrocodone while at work and was unable to work

light duty without it.  

The claimant’s employment was terminated by respondent #1 in June 2012.  During a

June 8, 2012, visit Dr. Adametz provided the claimant with some more Hydrocodone and

Flexeril.  The claimant was taking Plavix as prescribed by his cardiologist and was deemed a

high risk for any kind of surgical procedure, to include minor procedures like an epidural or a

myelogram.  

The evidence preponderates that the claimant was within his healing period as of the June

8, 2012, visit to Dr. Adametz, who was unable to pursue the recommended myelogram in

connection with the treatment of the clamant’s compensable injury due to treatment of the

claimant’s heart condition.  Nonetheless, the evidence disclosed that respondent #1 terminated

the claimant’s temporary total disability benefits at a point in time the claimant was within his

healing period and incapacitated from engaging in gainful employment as a result of the March

31, 2011, compensable injury.  As a consequence of the afore, the claimant secured the services

of an attorney to pursue his claim for temporary total disability benefits. 

A hearing was requested by the claimant on the issue of entitlement to temporary total

disability benefits subsequent to July 12, 2012.  After submitting responsive filings to the pre-

hearing questionnaire, a Pre-hearing Order was entered scheduling a hearing for April 5, 2013. 

Respondent #1 reinstated the claimant’s temporary total disability benefits in December 2012.  

The question of whether or not a claim is controverted is one of fact, to be determined

from the circumstances of each particular claim. Buckner v. Spark’s Regional Medical Center, 32
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Ark. App. 5, 794 S.W.2d 623 (1990).  The evidence preponderates that at the time the claimant’s

temporary total disability benefits were terminated in July 2012, along with his employment, he

remained within his healing period with the imposition of medical restrictions in connection with

the March 31, 2011, compensable injury.  A claim for the temporary total disability was filed on

behalf of the claimant by his attorney, along with a hearing request.  The parties underwent the

pre-hearing filing process, and a Pre-hearing Order and Hearing Notice was generated as a result

of the claimant’s hearing request.  The evidence preponderates that respondent #1 controverted

the claimant’s entitlement to temporary total disability benefits subsequent to July 12, 2012.

The records submitted subsequent to the hearing disclosed that the claimant received

unemployment compensation benefits totaling $11,275.00, covering the first, third, and fourth

quarters of 2012.  The claimant testified that he received $475.00, in weekly unemployment

benefits.  The claimant was within his healing period and temporarily totally disabled from

March 2012 through October 15, 2013.  

Ark. Code Ann. §11-9-506, Limitation on compensation – Recipient of unemployment

benefits, provide, in pertinent part:

(b)   Provided, however, if a claim for temporary total disability is
controverted and later determined to be compensable, temporary
total disability shall be payable to an injured employee with respect
to any week for which the injured employee receives
unemployment benefits but only to the extent that the temporary
total disability otherwise payable exceeds the unemployment
benefits. 

Accordingly, since the claimant did not receive disability benefit for the period subsequent to

July 12, 2012, until the benefits were reinstated in December 2012, but rather received

unemployment compensation benefits at a weekly rate of one hundred dollars ($100.00) less that
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his temporary total disability, he is entitled to the difference for the period.  

Permanent Total Disability/Wage Loss

Ark. Code Ann. §11-9-519, Compensation for disability – Total disability, provides, in 

pertinent part:

(e)(1) “Permanent total disability”means inability, because of
compensable injury or occupational disease, to earn any
meaningful wages in the same or other employment.

(2)     The burden of proof shall be on the employee to prove
inability to earn any meaningful wage in the same or other
employment. 

While it is undisputed that the claimant suffered an unscheduled injury resulting in a residual

anatomical impairment of 12% to the body as a whole, and has not performed employment duties

earning wages since March 2012, he has failed to sustain his burden of proof by a preponderance

of the evidence that he has been rendered permanently and totally disabled as a result of the

March 31, 2011, compensable injury.

The claimant, with a date of birth of June 15, 1963, was 48 years old at the time of the

March 31, 2011, accident, and 49 years old at the time he last discharged employment duties.  At

the time of the May 16, 2014, hearing before the Arkansas Workers’ Compensation Commission

the claimant had undergone three (3) separate surgical procedures in the treatment of his

compensable injury.  The claimant’s treating neurosurgeon placed a permanent forty-five lifting

restriction on the claimant’s activities.  

The evidence preponderates that the claimant is physically unable to return to the

employment duties he performed in the employment of respondent-employer.  While the

claimant worked in a supervisory capacity in his employment with respondent-employer the same
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was as a working supervisor.  The claimant testified regarding his physical limitations of

bending, standing, and sitting as well as the amount of weights he is capable of lifting.  The

claimant has past experience as the owner/operator of two (2) small business.  Indeed, the

claimant declined job placement assistance offered by respondent #1 and conveyed his own

vocational plan of owning and operating a pawn shop.

The evidence discloses that the claimant has a high school education, and has acquired

the management skills, supervisory skills, money management skills, customer service and

excellent communication skills, has leadership skills as well as mechanical aptitude and skills. 

The claimant has failed to sustain his burden of proof by a preponderance of the evidence that he

has been rendered permanently and totally disabled as a result of the March 31, 2011,

compensable injury.

The wage-loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Walt-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 882 (2000).   When a claimant has an impairment rating to the body as a whole, the

Commission has the authority to increase the disability rating based upon wage-loss factors. Lee

v. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005).

Ark. Code Ann. §11-9-522. Compensation for disability – Unscheduled permanent partial

disability, provides, in pertinent part:

(b)(1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition the percentage of permanent
physical impairment, such factors as the employee’s age,
education, work experience, and other matters reasonably expected
to affect his or her future earning capacity. 
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The evidence disclosed that the claimant’s annual earnings at the time of his compensable injury

of March 31, 2011, was approximately $77,000.00.  Positions identified in the job market

research, three (3) of which the claimant did not meet either the educational or physical

requirements, all identified earnings substantially less than the claimant previously earned with

respondent #1.  The evidence reflects that even the owner/operator of a pawn shop, the business

contemplated by the claimant, would generate an annual salary less than $30,000.00.  

The evidence preponderates that when the claimant’s age, education, work experience,

permanent restrictions and physical limitations, are considered, that claimant has sustained a loss

of earning capacity or wage loss disability of 62% in addition to his anatomical impairment. 

Respondent #1 has controverted the claimant’s entitlement to wage loss disability benefits in

excess of the 12% anatomical impairment.

AWARD

Respondent #1 is herein ordered and directed to pay the claimant temporary total 

disability at the weekly compensation benefit rate of $575.00, for the period commencing July

12, 2012, through December 13, 2012, as a result of the March 31, 2011, compensable injury. 

Said sums accrued shall be paid in lump without discount.  Respondent #1 may claim credit for

sums heretofore paid toward the afore, to include the claimant’s receipt of unemployment

compensation benefit.

Respondent #1 is further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $431.00, to correspond with the

claimant wage loss disability of 62% in addition to the 12% anatomical impairment as a result of

the March 31, 2011, compensable injury.  Pursuant to Ark. Code Ann. §11-9-411, respondent #1
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may claim credit for one-half of the claimant’s settlement of $87,500.00, of his long-term

disability policy, of which he paid one-half of the premium and respondent paid one-half of the

premium, against his wage loss disability award.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity portion of this award pursuant to Ark. Code Ann. §11-9-715. 

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid. 

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

 
    


