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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G208937

TRAVIS RAPER, 
EMPLOYEE CLAIMANT

ABF FREIGHT SYSTEM, INC., 
EMPLOYER RESPONDENT

ARKANSAS BEST CORPORATION,
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED JANUARY 16, 2014              
             
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA 
L. BLACK, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Gary Davis, Attorney at
Law, Little Rock, Arkansas. 

Respondents were represented by Mr. John D. Davis, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

December 12, 2013, in Little Rock, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on October

10, 2013.  A Prehearing Order was entered in this claim on

that same date, by Administrative Law Judge, Dale Douthit. 

This Prehearing Order set forth the stipulations offered by

the parties, the issues to be litigated, and their

respective contentions.

     The following stipulations were submitted by the

parties, either pursuant the Prehearing Order, in their

responsive filings, or at the start of the hearing.  The
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following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on October 18, 2012.

3.  The claim has been controverted in its entirety.

     4.  The claimant’s average weekly wage on the date of

his alleged neck injury was $764.06.  This qualifies the

claimant for compensation rates of $509 and $382, if this

claim is found to be compensable.  

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged neck 

injury. 

     2.  Medical treatment for his alleged neck injury.

3.  Temporary total disability compensation from March

25, 2013, to a date yet to be determined. 

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings, the Prehearing

Order, and at the hearing of December 12, 2013. Those

contentions are hereby incorporated herein by reference. 

    The documentary evidence submitted in this case consists

of the hearing transcript of December 12, 2013, and the

documents contained therein.  The Oral Deposition of Dr. Scott



3

Schlesinger dated September 6, 2013, has been made a part of

the record.  It is retained in the Commission’s file.  The

parties filed Post-trial Briefs, these have been blue-backed

and marked as Commission’s Exhibit No. 2. 

    The following witnesses testified at the hearing: the

claimant, and Gerald Houghtaling. 

                         DISCUSSION

     The claimant was thirty-two years old at the time of 

the hearing.  He is a high school graduate, and has taken some

college courses.  The claimant has continuously worked for

ABF, since September of 2006, as a checker.  According to the

claimant, he operated a forklift, which entailed loading and

unloading trailers, and sometimes he handled boxes and things

of that nature.  He also had to pull dock plates and put them

into the trailers, along with freight at various times.     

     With respect to his alleged compensable incident of 

October of 18, 2012, the claimant explained:

A.    I was unloading a trailer.  It was toward the
middle of the dock, which they consider the west end of
the dock now.  I mean, it’s somewhere around the 77 door.
I had unloaded several skids off the trailer already.
The dock plate, you know, it was kind of loose, you know,
but I mean, it –- you could lift it up and put it in the
trailer, and everything was fine on that part of going in
and out.  And then I had two more skids that was left in
the trailer.  And I went in on the right side and started
backing up with one of the skids, and whenever I did, the
dock plate folded up and hit the back of the forklift
causing it to come to a sudden stop.       

     The claimant verified that immediately after the 
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accident, he reported it to his supervisor.  He testified   

that he experienced pain sensations in the middle of his neck

and in the middle of his shoulder blades.  After the claimant

reported the incident, his supervisor sent him over to Baptist

Hospital, in North Little Rock.

     Upon further questioning, the claimant verified that he

while at Baptist, they performed some x-rays and discharged

him home, with some medication.  The claimant also sought

treatment from Concentra, the company doctors.  They also

prescribed him medications and physical therapy.  However, the

claimant testified that his workers’ comp claim was denied

before they could start the physical therapy treatment.  His

medications included Hydrocodone and Flexeril.  The claimant

began treating with Dr. Schlesinger because he had seen him in

the past.  

     The claimant admitted that on January 29, 2013, 

he underwent an MRI.  In March, he underwent a myelogram and

a CT scan.  On May 2, 2013, the claimant underwent surgery at

C5-6, in the form of a cervical discectomy, and a fusion at

that same level.

   According to the claimant, he last worked for the

respondent-employer, on March 24, 2013. Following the

claimant’s alleged incident, he was off work a couple of

weeks.  He returned to work for ABF, but began experiencing
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problems with his neck on a daily basis.  However, the

claimant managed to continue working up until the time for his

surgery.  

     He stated that his symptoms during this period of time,

included pain in his neck, burning, numbness, tingling down

his right arm, and his legs would go numb.  The claimant

admitted that he has had problems with his neck in the past.

He verified that he had a prior work-related neck injury in

November of 2006.  The claimant was working for ABF at the

time of this injury, which occurred as he unloaded a trailer

down on the west end.  According to the claimant, there were

boxes to be stacked, and as he was stacking them off on a skid

to separate them, one of the boxes from the top of the trailer

fell down and struck him on the side of his neck.  The

claimant treated with Dr. Rosenzweig, and over a course of

time, received some injection therapies.  Ultimately for this

prior work-related injury, the claimant came under the care of

Dr. Schlesinger, and had a fusion surgery, at C6-7.  After

this surgery, the claimant recovered and returned to work for

ABF.  The claimant testified that he did fine following this

surgery.

     However, on June 14, 2011, the claimant was involved in

a motor vehicle accident.  The claimant explained:

A.    We had turned off on a side road, and the vehicle
that was behind us had gotten off in a ditch, and they
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had hit a raised driveway and went airborne and come into
the passenger side of the vehicle where I was sitting.

Q.    You were a passenger in that vehicle?

A.    Yes, sir.

Q.   Okay.  And it looks like you went to the Saline
Memorial Emergency Room.  And you had some x-rays and a
CT scan conducted both of your neck and your chest, and
you received some medication.  Does that sound right to
you?

A.   Yes, sir.

Q.   You were complaining about problems with your neck
and with your shoulder?

A.   Yes, sir.

Q.   And they found that you had an AC joint problem; in
other words, out here on the end of your –- where your
collarbone and your shoulder come together, you had some
difficulty there.  Does that sound right to you?

     A.    Yes, sir.

     Q. Okay.  It looks like that after that incident took
     place, you had an MRI scan in the latter part of June, 
     like two weeks after your accident.  And you saw Dr.   
      Schlesinger and got some injection therapies.  Does that
     sound right to you?

     A. Yes, sir.

Q. And it looks like –- let me make sure that Mr.
      Davis didn’t have a report after my date –- but my  last
     dated report that you saw Dr. Schlesinger at that time 
      was July the 22nd of 2011.  And then about a month later,
     on August the 18th of 2011, you had another injection. 
     So it was actually August the 18th of 2011, maybe when 
      you saw him at that time.  Does that sound right to you?

A. Somewhere in that area.

Q. It looks like you had some injections in 2012, as
     well?
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A. Yes.     

     The claimant admitted that he was involved in another 

motor vehicle accident on August 18, 2012.  This incident

occurred when the claimant pulled on to the highway after

leaving a convenience store.  As the claimant rounded a curve,

he observed a vehicle oncoming toward him, and fishtailing

down the hill.  The claimant tried to get over, and ran into

a ditch, and the oncoming car crossed the centerline and

struck him while he was over in the ditch.  The claimant

admitted that he had some neck soreness, for which he wore a

cervical collar a couple of weeks.  He verified that he had

some problems with his left cage area that necessitated

ongoing medical treatment, with Dr. Thaxton for this

automobile accident.  He admitted that the last treatment with

Dr. Thaxton occurred on August 31, 2012.  

     Upon being shown a copy of Dr. Schlesinger’s report 

dated January 29, 2013, the claimant admitted that he had the

opportunity to read this report prior to the hearing.  The

claimant verified that the information in this report under

the term History of Present Illness is correct.  The claimant

also verified a report dated May 2, 2013, which was authored

by Dr. Schlesinger.  This letter was written the same day that

the claimant underwent his neck surgery.  The claimant

verified that he saw Dr. Schlesinger periodically after his
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surgery for follow-up care.  The claimant denied that he has

been released to return to work at anytime since his surgery.

     The claimant admitted that once his workers’ comp claim

was denied, he paid for his treatment with his personal

insurance.  He agreed that he conveyed to his insurance

company that he was involved in a dispute with a workers’ comp

claim for his neck.  However, the claimant’s health insurance

was cancelled as of this October.  As of the date of the

hearing, the claimant was also involved in a dispute to try

and have his health insurance reinstated.  According to the

claimant, this has caused him not to be able to get the

recommended physical therapy.  He had undergone some physical

therapy, but later found out his insurance was being

cancelled.  Once this has been resolved, the claimant agreed

that it is his intention to continue with the physical therapy

treatment.  The claimant verified that he last treated with

Dr. Schlesinger on October 29, 2013.  His next appointment is

scheduled for December 16, 2013.

     Under cross-examination, the claimant verified that there

were no witnesses to his alleged October 18, 2012, incident.

He admitted that he did not show his supervisor the forklift

up against the dock plate, which he claims folded up.  Nor did

the claimant show any one else the dock plate folded up

against the forklift.  
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     The claimant admitted to having testified that he had 

some injections by Dr. Schlesinger(in his office), in June and

July of 2012.   

     He explained:

Q. And the records for those injections appear in
Respondents’ Exhibit No. 1, pages 60 –- I believe
it’s 67 through 69.  Now, do you recall when I took
your deposition?

A. Yes, sir.

Q. I believe it was May 16th, 2013.  Do you remember
being at your attorney’s office and me asking you a
bunch of questions?

     A.   Yes, sir.

Q. All right.  Now, we were discussing those
injections from Dr. Schlesinger’s office, on page
21 of your deposition, you said, “Periodically in
the five years that I’ve been to him, I mean, I go
in for the injections and stuff, you know, with my
back and stuff.”  But isn’t if a fact that the
injections in July 2012 were actually in your neck?

A. I had some in my upper and lower back and neck –- I
mean, upper neck and lower back.

Q. Okay.  But the injections in July –- June and July
of 2012, were not in the lower back, they were in
the neck, weren’t they?

A. I really can’t remember where they was on that.

Q. And according to Dr. Schlesinger’s notes from those
injections in June and July of 2012, the
preoperative and postoperative diagnosis was
cervical disc displacement.  Did you understand
that to be the case at that time?

A. On?

Q. This is in June and July of 2012.
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A. No, sir.

Q. Do you have any reason to believe Dr. Schlesinger
would have gotten his information incorrect?

A. I don’t –- I don’t know that.

Q. I’m sorry?

A. I don’t know anything about –- I don’t –- he never
mentioned anything like that.       

     Regarding the car accident in June of 2011, the claimant

admitted that he was seated in the passenger side of the car.

The claimant admitted that the car that hit the passenger side

of his car had gone airborne.  The claimant also admitted that

during his deposition, he stated that the car actually came

inside the passenger side of the car he was seated in.  He

agreed that the car struck his right shoulder.  The claimant

also

sustained lacerations on the right side of his head.

According to the claimant, he had whiplash from the 2011 car

wreck, which included stiffness and soreness of the neck.  The

claimant admitted that he received a settlement for his

damages in the amount of $14,000, which was not for payment

for any damage to the car.

     The claimant admitted in his deposition, that after his

2011 car wreck, he did not have any numbness and tingling in

his right arm.  The claimant specifically also denied any

tingling in his arm.  However, the claimant admitted that a
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report authored by Dr. Schlesinger on July 22, 2011,

demonstrates that he reported “Neck pain with numbness and

tingling that radiated to his right upper and lower back-

right upper extremity and low back pain, with numbness and

tingling in both lower extremities.  When ask to explain why

he denied these symptoms, the replied, “Not down my arm, no

sir.”  

    Under further questioning, the claimant admitted that

during his deposition, he testified that he recovered fully

from the 2011 car wreck.  He again affirmed his full recovery

from the motor vehicle accident in 2011.  

     However, he testified:

Q. Let’s go to May 2012, page 53 of the medical
records.  This is a medical record.  I’m looking at page
53 of Respondents’ Exhibit No. 1, May 4th, 2012, “Chief
Complaint: This 30-year-old male presents with arm 
numbness and weight management.  History of Present
Illness: Arm numbness.  Patient also reports history of
motor vehicle accident one year ago, which he injured his
right shoulder/arm.”  Do you recall telling your doctor
that in May 2012?

A. Yes, sir.

     Q. Now, on page 57, May 29th, –- I’m sorry, May 15th,
2012, “Chief Complaint: Arm and neck pain, numbness.
Patient is here today for a flare-up of arm pain with
numbness and tingling.  After last visit, referred him
back to Dr. Schlesinger, who has decided to re-start
injections to treat him.  He believes this is still
related to MVA last year.”  So here we are in May of
2012, and you’re making these complaints to the doctor.
Correct?
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A. Yes, sir.

Q. So does that sound to you like you were telling me
that truth when you said you made a full recovery from
the 2011 accident?

                            * * *
 

A. Can you repeat the question?

Q. Yes, sir.  Now we’re in May 2012, so we’re 11
months after this June 2011 car wreck, and you’re
complaining to the doctor of all these problems with your
neck and your arm.  And in one report, the doctor says,
“He believes this is still related to the motor vehicle
accident from last year.”  So does that sound to you like
you had made a full recovery?

A. I mean, I had flare-ups, and, you know, I was going
     back for treatment.               

     The claimant admitted that on May 23, 2012, he stated to

Dr. Schlesinger he had pain in his neck that radiated up into

the back of his head.  Some two weeks later on June 5, 2012

the claimant returned to Dr. Schlesinger for a follow-up

visit.  At that time, Dr. Schlesinger reported the following

in a clinic, “He states that his pain started initially in

2011, after a motor vehicle accident, and he has really had no

improvement since then.”  The claimant admitted that he told

this to Dr. Schlesinger.  He also admitted to having reported

pain in the C7-T1 that went into his right shoulder, and that

occasionally would run down into his arm, into the posterior

upper arm, into the medial forearm, and occasionally to the
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fingers, but not at that time.  In addition to this, the

claimant stated that if he sits for more than ten minutes, he

would get numbness in his right upper extremity and lower

extremity, but not at that time.  

     Regarding the August 18, 2012, car accident, the claimant

admitted that he was seated in the driver’s seat at the time

of this accident.  The claimant admitted that during his

deposition, he estimated that the car that struck him was

traveling around 50 miles per hour.  The claimant admitted

that the car that struck him caused the whole side of the car

where he was sitting to cave in.  He admitted that he stated

in his deposition that he had severe whiplash after this

accident.  The claimant also stated during his deposition,

that he thought he had damaged his neck muscles.  They were

sore and stiff.  As a result, the claimant missed a couple of

weeks of work.

     The claimant verified that about two months to the day

after his August motor vehicle accident, he claims he had this

incident at work.  On the day of his alleged work incident of

October 18, 2012, the claimant admitted that he went to

Baptist, and then to Concentra.  He verified that he told the

truth when he sought treatment from these places.  The

claimant verified that during his deposition, he stated that

he felt great when he got to work on October 18, 2012.  
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     He explained:

A.    Okay.  So how long had you felt great prior to
     August 18th, 2012?

Q.   I mean, besides the flare-ups and stuff, every day
     I felt good.

      The claimant admitted that when he had flare-ups, he did

not feel so great.  He had spinal tags and things of that

nature really bad.  Upon being shown a copy of the

Respondents’ Exhibit No. 2, which is a request for Family

Medical Leave.  The claimant admitted that he signed this

document, which is dated August 29, 2012.  This occurred some

11 days after his car wreck of August of 2012.  The claimant

admitted that this is a request for Family Medical Leave that

he turned in to ABF.  The claimant admitted that he requested

leave on an intermittent or reduced leave schedule due to

pain.  He also verified that Dr. Schlesinger signed his leave

papers.  The claimant admitted that on the certification page,

Dr. Schlesinger stated this leave request was related to the

claimant’s condition of “cervical disc displacement.”       

     Under further questioning, the claimant testified:

Q. So prior to the accident that you had on August the
18th in the car, you had not requested FMLA leave for
cervical disc displacement, had you?

A.   No, sir.

     Q. And on page 31 of your deposition, I asked you
about the FMLA leave.  I said, “And why did you request
or why did you turn in this request for FMLA?”  You said,
“Whenever I had flare-ups with my neck or whatever, where
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I could put ice and heat on it, you know, take and settle
if down.”  And then I said, “So are these the flare-ups
you’ve been telling me about that would happen from time
to time?”  And you said, “Yes.”  Do you recall that?

A. Yes, sir.

Q. And then I said, “And what would happen at this
time –- at this period of time at the end of August 2012,
as far as flare-ups with your neck?  Describe what you
would feel.”  You said, “Just sharp pain and, you know,
not the numbness and tingling, but, you know, just
burning.  I was having severe headaches.  I was having
spinal injections.”  Well, fact of the matter is, you
hadn’t had a spinal injection since July of 2012, and
this is the end of August.  Correct?

A. Yes, sir.

Q. And then on page 32, I said, “Okay.  What about
numbness and tingling in your right arm, do you have any
of that at the time that you made the request for FMLA?”
You said, “Very few.”  And I said, “But you were having
some?”  And you said, “Some, yes, I mean, it would come
and go.”  Were you telling me the truth?

A. Yes, sir.

Q. And weren’t you also having numbness and tingling
and burning in the middle of your shoulder blades before
your incident that you claimed at work in October of
2012?

A. Can you repeat the question, please?

Q. Yes, sir.  Before this incident in October of 2012,
that you say happened at ABF, weren’t you, in fact,
having numbness and tingling and burning in the middle of
your shoulder blades?

A. Not that much.

Q. But you were having some?

A. A little.

      The claimant denied that he had any numbness or tingling
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or burning in the middle of his shoulder blades before the

incident in October.  However, the claimant admitted that at

the end of August 2012, he took a number of days off or

partial days off for FMLA leave before October 18, 2012.   

     Gerald Houghtaling was called as a witness on behalf of

the respondents.  He is the operations manager of the DC for

respondent-employer, and has performed these duties for about

14 years, but he has worked for them some 30 years.  Mr.

Houghtaling works out of the North Little Rock office.  

      He admitted that in 2012, he would see the claimant from

time to time on the loading dock.  Mr. Houghtaling verified

that he was made aware of the claimant’s alleged injury of

October 2012.  He was also aware of the claimant’ motor

vehicle accident of August 18, 2012.  Mr. Houghtaling admitted

that the claimant complained to him of problems with his right

arm.  He verified that the claimant made these complaints

between the August 18, 2012, car wreck and the date that he

claims to have gotten hurt at work. Specifically, Mr.

Houghtaling admitted that the claimant complained to him of

neck, shoulder and right arm problems. 

    According to Mr. Houghtaling, he has always found the

claimant to be a satisfactory worker.  Upon being shown a copy

of Respondents’ Exhibit No. 2, page 35, Mr. Houghtaling

verified that on October 13, 2012, which was a Saturday, the
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claimant took off eight(8) hours of Family Medical Leave.

     The Oral Deposition of Dr. Scott Schlesinger was taken 

on September 6, 2013.  His occupation is neurological surgery.

Dr. Schlesinger verified that he treated the claimant.  Upon

being shown a copy of a report dated May 28, 2013, Dr.

Schlesinger admitted that he wrote in that report that a

myelogram CT of the cervical spine performed on March 18,

2013, confirmed that the claimant had a herniated disc at the

C5-6, on the right.  Dr. Schlesinger verified that he opined

in his report that this finding correlated with the symptoms

the claimant was experiencing.  According to Dr. Schlesinger,

the claimant’s symptoms were right arm burning, numbness, and

tingling, which are classic symptoms of a herniation at C5-6,

on the right.  

     Dr. Schlesinger essentially testified that if a person

has a pre-existing herniated disc at C5-6, a sudden jerking

back of the head could cause some change of increased symptoms

of some sort within the neck/arm area.  He further testified

that usually within a short period of time after the accident,

these increased symptoms should appear if the accident is the

cause of the problem.  Dr. Schlesinger testified that it is

impossible to know if the claimant’s incident at work caused

or aggravated a herniated disc at C5-6, because most of the

time, when a disc herniates it starts out with neck pain, with
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or without arm pain at the onset.

     With respect to symptoms that the claimant was 

experiencing per a report of May of 2012, Dr. Schlesinger

essentially  verified that the radicular pain in the right arm

would more than likely be symptoms of a disc herniation. 

     Dr. Schlesinger verified that he was not made aware of

the claimant being involved in a motor vehicle accident on

August 18, 2012.  He admitted that if the claimant’s motor

vehicle accident involved him being struck by another vehicle

that was going 50 miles per hour wherein the entire side of

his car caved in, he would not be surprised if the claimant

suffered cervical disc herination.  He verified that the

emergency room records relating to the October of 2012

incident, does not demonstrate that the claimant made any

complaints of any burning or pain or numbness or tingling in

the right arm.  Dr. Schlesinger also verified that the

claimant did not make any complaints of any burning, pain or

numbness or tingling in the right arm when he went to

Concentra on October 22, 2012.  Nor did the claimant make

these complaints some two weeks after the incident when he was

seen in Dr. Schlesinger’s office by his nurse practitioner. 

     Under further questioning, Dr. Schlesinger testified:

Q    Can you state within a reasonable degree of medical
certainty that the herniated disc at C5-6 on the right
was either caused or aggravated by the incident at work?
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A  Well, the answer is, I wasn’t make aware of an
accident in August, that information was new to me, and
I have no idea at this juncture, you know, what the
temporal events occurred were based upon.  I’m going to
answer this to the best of my ability, which is based
upon what the patient had told me at the time that I saw
him personally in March of 2013, was that his pain had
resolved in his arm after the epidural injections and
didn’t start back until October 2012, with the forklift
accident.
    My opinion of this letter of 5/28/13 was based upon
that history.  If the history does, in fact, indicate
that there was an accident in August, between the
epidural injection date and the date I saw – - and the
date of the next injury in October, then it becomes
impossible to know, because the history isn’t - - I
relied solely on the history and, therefore, if the
history is not accurate, I can’t make that statement.

     On examination by the claimant’s attorney, Dr. 

Schlesinger testified that if the claimant’s pain went away

after his injections in July, and the accident in August did

not cause him any pain in his arm, and he did not start

hurting in his arm until the injury at work, then he would

state with a high degree of medical certainty that the

accident could be at least a 50 percent or greater

precipitating factor in the herniated disc that he

subsequently did surgery on.  However, Dr. Schlesinger stated

that if the history is not accurate and the claimant did have

significant neck injury with the accident in August that he

did not know about, then at least the time he saw the

claimant, then he cannot state that.           

     Upon further questioning by counsel for the respondents,
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Dr. Schlesinger testified:

Q    Doctor, now prior to the October incident at work he
had been diagnosed with cervical disc displacement, 

     which was at least a disc bulge at C5-6; is that 
correct?

A    There was - - I mean, I didn’t designate a level.
It was just a presumptive diagnosis that he had something
wrong with his disc, because he was hurting in his neck
and his arm, but there was no radiological proof of any
at that juncture. 

Q   But your presumptive diagnosis was based on the
symptoms reported by the patient?

A    Yes.

Q    And later on you found - - by MRI, you found a disc
herniation at C5-6, which could explain the symptoms the
individual was having when you were doing the ESI
injections, correct?

A    Yes.  There’s no way of knowing when that disc
herniation occurred, objective proof.  Unless we had
MRI’s done in July, August, September, October, November,
there’s just no way of knowing that, and that is why I
made my hypothetical answers.  And it’s really more of a
legal not a medical opinion at this juncture.

Q    I’m glad you said that though, because after the
August 18, 2012, accident, motor vehicle accident where
he said somebody was going 50 miles an hour, we don’t
have an MRI between that date and the date of the
incident at work.

A    Not that I’m aware of.

Q   We don’t.  So then you can’t with any degree of
medical certainty that he didn’t have a disc herniation
before the incident at work on October 18, 2012, can you?

A    No.  

     The medical evidence demonstrates that an MRI of the

claimant’s cervical spine was performed on November 20, 2006
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revealed that the “At C5-6 disc interpace, a focal right

paracentral disc protrusion is identified mildly compressing

the adjacent dural sac and cord.  No Foraminal disease is

identified.”  

     On June 14, 2011, the claimant sought medical treatment

from Saline Memorial Hospital, emergency room due to a motor

vehicle accident.  The claimant complained of neck and right

shoulder pain.  A CT scan of the claimant’s cervical spine,

without intravenous contrast was performed, with the following

impression:

1.  No fracture.  2.  Interbody fusion at C6-7.  Findings
were reported to Dr. Smith.

     On June 17, 2011, the claimant underwent evaluation by
  
Dr. Stewart G. Johnston.  At that time, the claimant
 
complained of right shoulder pain.  Dr. Johnston assessed the

claimant with “cervical strain, and acromioclavicular 

joint/ligament sprain and strain.”

     An MRI of the claimant’s cervical spine was performed 

on June 30, 2011, with the following impression:

1. Central canal narrowing mid cervical spine
particularly at C5-6.
2. Bilateral foraminal stenosis from osteophyte
formation.
3.  Evidence of previous surgery of bony fusion across
C6-7.  See above for further discussion.

     Dr. Scott Schlesinger examined the claimant, on July 

22, 2011, due a chief complaint of neck pain with numbness and
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tingling to his right upper extremity and right scapula, and

lower back pain with numbness and tingling in the bilateral

lower extremities.  The cause of these symptoms was status

post motor vehicle accident.  According to this clinical note,

the claimant reported that he has a history of chronic neck

problems, and a prior history of surgery for this on February

14, 2008.  Dr. Schlesinger reported, in relevant part:

Interpretation of Data:
I have personally read and interpreted the multiple MRI
images of the cervical and lumbar spine which showed
degenerative changes only of the lumbar spine.  The
radiologist read it out at left L5 spondylosis without
spondylolisthesis.  It is really hard for me to identify
this.  Nevertheless, this would be a congenital finding
in all likelihood.

The radiologist read out a bilateral neural foramen
narrowing at the C5-6 level and central canal narrowing.
This really is unremarkable.  I really disagree with the
interpretation on this.  There is postoperative fusion
changes C6-7.  This is unremarkable.  I do not see any
evidence of a traumatic injury structurally.

The decision was made to obtain a complete series of
plain radiographs of the cervical and lumbar.  My
personal reading and interpretation of this study shows
degenerative changes only.  No fracture or dislocation
seen in the lumbar spine.  In the cervical spine, he has
post fusion changes C6-7.

A decision was made to request the medical records
pertinent for the current problem.  I have reviewed these
records.

Impression/Plan/Discussion:
I have talked to the patient about the options for
treatment.  He needs conservative care.  We will do some
lumbar epidural injections as the lumbar spine is
bothering him now more than  the neck.  If he does get a
good response to this, we can then deal with the cervical
spine.  If his symptoms continue in the lumbar region, we
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may have to consider lumbar facet protocol L4-5 and L5-S1
and cervical facet protocol at C4-5 and C5-6 if his neck
pain continues despite cervical epidural injections....

     The claimant sought treatment from Dr. Schlesinger on May

15, 2012 due to complaints of problems with his arm and neck.

Specifically, the claimant presented with a flare up of arm 

pain numbness and tingling.  Dr. Schlesinger wrote,”He 

believes this is still related to the MVA from last year.”  

On June 5, 2012, the claimant saw Dr. Schlesinger:

SUBJECTIVE: Patient reports that his pain is a 7/10.  He
states that his pain started initially in 2011 after a
motor vehicle accident and he has really had no
improvement since then.  He states that his last
injection that he had helped him and he got some relief.
Patient states that pre-injection, his pain was only a
5/10 and post-injection, it became a 7/10.  Patient
reports that he is stiff in the morning and reports that
he sleeps on his back and his stomach.  Patient reports
the pain is at approximately C7-T1 into his right
shoulder and that occasionally it will run down into his
arm into the posterior upper arm and to the medial
forearm and occasionally his fingers, but not at this
time.  Patient reports that if he sits more than 10
minutes, he gets numbness in his right upper extremity
and lower extremity, but none at this time. 

The claimant underwent cervical epidural steroid 

injections, at C7-T1, by Dr. Schlesinger on that same date, 

and then again on July 3, and July 31, 2012.  In each 

instance, the claimant’s pre-operative and post-operative 

diagnosis was “Cervical disc displacement.” 

     On August 18, 2012, the claimant sought treatment from 

Hot Springs County Medical Center Emergency Department due to

a motor vehicle collision.  The claimant complained of hip,
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neck and left shoulder pain.  X-rays of the claimant’s

cervical spine demonstrated “No fracture or subluxation of the

cervical spine.”    

     The claimant sought medical treatment from Baptist

Health Medical Center-North Little Rock, on October 18, 2012

due to a chief complaint of neck pain.  A medical report from

this visit was authored by Dr. Sherri Carter-Wyatt.

HPI Comments: Pt here with pain in his neck and upper
back.  States he was at work driving a forklift and hit
a dock plate.  Came to a sudden stop and felt head jerk
back.  Had some sharp pain at first mid upper back, now
just an ache.  Feels tight across upper back and sides of
neck.  Rates pain moderate.  Denies any numbness,
tingling or weakness.  Has had back pain in past after
MVAs.

                           * * *   

ED Course
Exam c/w muscle stain

Procedures

MDM 
Number of Diagnoses or Management Options
Muscle strain:

      
Assessment/Plan 
Intermittent ice to areas for 24 hours than alternated
with heat 
Take Ibuprofen every 6 hours
Keep moving but no heavy lifting, pushing or pulling for
one week
Hydrocodone every 4 hours as needed for pain 
Flexeril 3 times daily for muscle spasm
Follow up with pcp

On October 22, 2012, the claimant sought treatment from

Concentra Health Center, under the care of a certified
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physician assistant, Ellen F. Cupit.  She reported, in

relevant part:

CHIEF COMPLAINT:
Patient is a 31 year old male employee of ABF Freight
System, Inc [sic] Little Rock who complains about his
Shoulder [sic] which was injured on 10/18/2012.

PATIENT STATEMENT:
Patient states: “dock plate kicked up hitting back of
lift”

HISTORY OF PRESENT ILLNESS:
See medical history note above, EXCEPT:  The mechanism of
injury was driving a forklift.  The patient reports
forklift stopped abruptly and caused neck to “jolt.”  The
pain began abruptly.  The pain is located on the middle
neck.  The pain is described as burning.  Pain Intensity
Level: 6/10.   The pain does not radiate.  The symptoms
are exacerbated by activity.  The symptoms are alleviated
by heat or ice.  Associated symptoms: None.  Denies
numbness, tingling, weakness, urinary symptoms.  Patient
reports he went to Baptist ED October 18, 2012.  He
reports he was given hydrocodone and flexeril.  He
reports they both make him sleepy and he is unable to
work on them due to drowsiness.  He reports he has been
off work since Oct 18 as the ED physician took him off
until this Wed.  He reports hydrocodone also makes him
irritable.

                            * * *

MUSCULOSKELETAL:
Neck: Full ROM with pain on extension and bilateral
lateral rotation and lateral flexion.  He reports left
lateral rotation causes numbness in left arm and this is
unchanged from previous neck problems prior to this
present injury.  He reports Dr. Slesinger[sic] has been
giving him steroid injections in the neck regularly and
last one was 2-3 months ago.  He reports he is “due” for
another.  No ecchymosis.  No swelling.

                            * * *

ASSESSMENT:
1. Cervical strain. 847.0.
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2. Cervicalgia. 723.1.
PLAN:
Medication: Naproxen 550 MG PO bid. Methocarbamol 500mg
QHS. Discontinue previous medication.  Continue Ice or
Heat 15 min TID PRN. 

PHYSICAL THERAPY:
Schedule for therapy 3 x week for 2 weeks (6 visits) to
improve function and reduce pain to improve function, to
improve ROM and to provide back education and instruction
for HEP.
ACTIVITY STATUS:
Modified activity No lifting over 10 lbs.
No pushing and/or pulling over 10 lbs. of force.
-No reaching above shoulders.

     On November 2, 2012, the claimant underwent evaluation 

by Dr. Schlesinger’s nurse practitioner, Valerie Amanda White

due to neck and left shoulder pain, unresolved.  Nurse White

wrote the following in an office visit note:

History of Present Illness
This 31 year old male presents with neck pain that
radiates to left shoulder.  Denies any arm pain.  Patient
stated neck pain had subsided but returned again at work
on October 18, 2012 when he made a sudden stop.  Patient
has had Anterior Cervical 6-7 Fusion by myself in 2008.
Patient has also had Cervical Epidural steroid injections
this year by myself as well.  Patient is here today for
a follow up visit to return to work.

                            * * *

Medical Decision Making

Interpretation of Data:

A decision was made to request the medical records
pertinent for the current problem.  I have reviewed these
records.

PLAN AND DISCUSSION:

We are going to release patient from our care at this
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time.  Thank you for allowing me to treat this patient.
He can return to full duty at work on 11/05/2012.  If any
problems arise we will be happy to see the patient again.

Thank you once again for allowing me to provide this
neurosurgery consultation for this patient.  If I can be
of further assistance to you in any way in the future,
please do not hesitate t let me know.    

     An MRI of the claimant’s cervical spine was performed on

January 29, 2013, with the following impression:

Results
STUDY: MRI of the cervical spine without contrast.  

CLINICAL INDICATION: Cervical disc displacement in a 31-
year-old.  Pain, numbness and tingling in the right arm
with pain between the shoulders and the back.  The
patient describes an injury 10/19/12.

COMPARISON: None.

MRI TECHNIQUE: Sagittal T2, STIR and T1 with axial T2 and
gradient-echo 2-D.

MRI FINDINGS: The study is partly degraded by motion, as
the patient is claustrophobic.  There is straightening of
the normal cervical lordosis with slight kyphosis.  No
acute marrow edema.  No sublaxation.  There appears to be
a congenital partial fusion at C6-7 on the left.
Normal cord signal intensity. Cerebellar tonsils are
normal in location.

AT C5-6, there is a moderate right paracentral herniated
disc extrusion, which effaces the ventral thecal sac on
the right and causes mild mass effect on the ventral
right paracentral aspect of the cord.  Underlying
spondylotic change with facet arthropathy cause mild
bilateral foraminal stenosis but no convincing evidence
of neural impingement in these areas.

At C4-5, there is spondylosis with posterior left
internal osteophyte into the lateral aspect and internal
aspect of the foramen, which causes moderate left
foraminal narrowing and moderate left lateral recess
stenosis.  No mass effect on the cord. 
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IMPRESSION:
1. C5-6 right paracentral herniated disc extrusion
causing mass effect on the ventral right aspect of the
cord.
2. C4-5 left posterolateral osteophyte/disc complex
causing moderate foraminal narrowing, which could impinge
on the left C5 nerve root.    

     
     Dr. Scott Schlesinger evaluated the claimant on that 

same date:

Chief Complaint:
Burning, numbness, and tingling in the right arm.

History of Present Illness:
This 31 year old male presents with burning, numbness and
tingling in the right arm.  He also complains of a sharp,
stabbing interscapular pain that radiates to his mid
back.  He states that the arm pain is much worse than his
back pain.  He also claims that he feels like he will
drop things if he uses his right hand.  He was last seen
by me on 11/2/2012.  He has a history of cervical surgery
at C6-7 for left arm pain in 2008 by me.  After the
surgery he still had some residual neck  pain, but denies
any arm pain, numbness, burning, and tingling.  He has
also had a series of cervical epidural injections in June
and July of 2012 by me with significant relief.  His last
MRI of his cervical spine showed neural foramen stenosis
at C5-6 and central canal narrowing, which I disagreed
with at that time.  The radiologist also read out
unremarkable post op fusion changes at C6-7 and did not
see any evidence of traumatic injury structurally.  He
was doing better from the injections until he re-injured
his neck in October 2012, at work, in a fork lift
accident.  He filed for a worker’s comp case but he was
denied.  He states that the arm burning, numbness, and
tingling did not begin until after the accident at work.
He is now here in follow up with a new cervical and
thoracic MRI.    

                            * * *

Medical Decision Making

Interpretation of Data:
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I have personally read, studied and interpreted the MRI
of the Cervical Spine as abnormal with the finding of:

1. Herniated disc at C6-7 on the right.
2. Post op changes at C6-7

A decision was made to request the radiologist report,
and I basically agree with their findings.
The decision was made to obtain a full series of X-rays
(AP, lateral, flexion, and extension) of the cervical
spine.  My personal reading and interpretation of this
study shows post-operative changes at C6-7.
A decision was made to request the medical records
pertinent for the current problem.  I have reviewed these
records and have incorporated this information into the
medical decision making.

Diagnosis:
I believe the patient’s diagnosis is:

1. Cervical Spinal Stenosis (723.0)
2. Cervical Disc Displacement (722.0)

Plan:
For cervical Spinal Stenosis (723.0) and Cervical Disc
Displacement (722.0):

1. Myelo/CT of Cervical Spine
2. Follow up with me to review results.

Based on review of all records and poor quality of
cervical MRI, I truly believe that the work injury is the
cause of the herniated disc C5-6.

  
      A CT cervical myelogram was performed on March 13, 2013,

with the following opinion:
 

OPINION:
Mild central canal stenosis with right paracentral and
foraminal protrusion at the C5-C6 level.  There is
significant right neural foraminal stenosis at this level
likely causing impingement upon the right C6 nerve root.
This is soft disc with minimal uncovertebral spur.

     On March 18, 2013, Dr. Schlesinger wrote, in relevant 

part:

Chief Complaint:

Burning, numbness, and tingling in the right arm.
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History of Present Illness:
This 31 year old male presents with burning, numbness and
tingling in the right arm.  He also complains of a sharp,
stabbing interscapular pain that radiates to his mid
back.  He states that the arm pain is much worse than his
back pain.  He also claims that he feels like he will
drop things if he uses his right hand.  He was last seen
by me on 1/29/13 with MRI’s of cervical and thoracic
spine which revealed a normal study of the thoracic spine
and post op fusion changes at C6-7 and herniated disc at
C5-6 on the right.  He has a history of cervical surgery
at C6-7 for left arm in 2008 by me.  After the surgery he
still had some residual neck pain, but no arm pain,
numbness, burning, and tingling until July 2012.  He has
also had a series of cervical epidural injections in June
and July of 2012 by me with significant relief.  He said
that he re-injured his neck in October of 2012 at work in
a fork lift accident.  He filed for a worker’s comp case
but he was denied.  He states that the arm burning,
numbness, and tingling did not begin until after the
accident at work.  Due to his MRI cervical spine having
poor quality images, he has now had a myelogram/CT scan
of the cervical spine and is now back for a follow up. 

                            * * *
   

Medical Decision Making

Interpretation of Data:

I have personally read, studied, and interpreted the
Myelogram/CT of Cervical Spine that was performed on
3/15/2013 as abnormal with the finding of:

1. Herniated disc at C5-6 on the right.
A decision was made to request the radiologist report,
and I basically agree with their findings.

A decision was made to request the medical records
pertinent for the current problem.  I have reviewed these
records and have incorporated this information into the
medical decision making.     

Differential Diagnosis
Neck Pain
Neck pain could be caused by a number of things including
degenerative arthritis, rheumatologic disease, disc
disease, joint disease, facet joint arthritis,
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musculoskeletal problems, etc.

Arm Pain
The differential diagnosis for arm pain could be due to
myopathy, neuropathy, plexopathy, radiculopathy, problems
[sic]related to cervical or lumbar spine, rheumatologic
disorders, etc.

Diagnosis
I believe the patient’s diagnosis is:

1. Neck Pain (723.1)
2. Arm Pain (729.5)
3. Cervical Disc Displacement (722.0)

Plan
I have had a lengthy discussion with the patient about
the options for treatment.  This includes conservative
care with further diagnostic testing, physical therapy,
chiropractic treatment, anti-inflammatory medicines,
steroid medications and epidural steroid injections
versus surgical intervention.
For Neck Pain (723.1), Arm Pain (729.5) and Cervical Disc
Displacement (722.0):

1. We will proceed with a left sided approach     
anterior cervical discectomy and fusion at C56.

       
     On May 2, 2013, the claimant underwent cervical surgery

by Dr. Schlesinger:
  

PREOPERATIVE DIAGNOSIS:
Cervical disc herniation, C5-6 right

POSTOPERATIVE DIAGNOSIS:
Cervical disc herniation, plus post discectomy
instability C4-5.

PROCEDURES:
1. Anterior cervical discectomy, C5-6 left sided

approach
2. Anterior cervical fusion, C5-6
3. Rhauslar Spacer with Trials C5-6 mechanical

intervertebral body device
4. Rhauslar 2 hole plate intergrated with 9mm spacer

graft C5-6, 4.0x14mm screw x2
5. Use of DBM putty 5cc at C5-6 and use of cancellous

sponge cube 12mm implant at C5-6.
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     Dr. Schlesinger wrote in a chart note on May 29, 2013:

We first saw the Mr. Raper as a new patient with
complaints of neck pain with left upper extremity
radicular symptoms on 2-8-2008.  He underwent a C6-7
anterior cervical discectomy and fusion on 2-14-08 by me
and was seen post operatively by Dr. Brad Thomas on 3-26-
08.  He was doing great at the post op appointment and he
was given an impairment rating and released from our care
at that time.

I then saw the patient again on 7-22-11 after he had been
in an MVA on 6-14-11 with complaints of neck pain with
numbness and tingling to his right upper extremity and
right scapula and lower back pain with numbness and
tingling in his bilateral lower extremities.  I
personally read and interpreted the multiple MRI images
of the cervical and lumbar spine which showed
degenerative changes only of the lumbar spine.  The
radiologist read it out as left L5 spondylolysis without
spondylolisthesis.  It was really hard for me to identify
this.  Nevertheless, this would be a congenital finding
in all likelihood.  The radiologist read out a bilateral
neural foreman narrowing at the C5-6 level and central
canal narrowing.  This really was unremarkable.  I really
disagreed with the interpretation on this.  There were
postoperative fusion changes C6-7.  This was
unremarkable.  I did not see any evidence of a traumatic
injury structurally.  We treated his lumbar spine with
lumbar epidural steroid injections with post injection
therapy protocol on 8-18-11 and 8-30-11.  We planned to
treat his cervical spine with injections as well but his
symptoms got better with time and we did not end up doing
any cervical epidural steroid injections until 6-5-12, 7-
3-12 and 7-31-12 after his symptoms recurred.

My APN and I then saw him in follow up on 11-2-12 and
released him to return to full duty at work because the
patient could not afford to not work and he was better
but still had some residual symptoms.

He returned to clinic and saw me in follow up on 1-29-13
with a new MRI of the cervical spine performed that same
day because his symptoms had worsened since November.  He
was having symptoms of right arm burning, numbness and
tingling.  The MRI was poor quality but I did feel it
revealed a new C5-6 disc herniation as well as post
operative changes at C6-7.  I sent him for a mylegram CT
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of the cervical spine and he followed up with me after
that was performed on 3-18-13.  The mylegram CT of the
cervical spine revealed the post op changes at C6-7 as
well as confirmed the herniated disc at C5-6 on the right
which correlated with the symptoms the patient was still
experiencing.  He then underwent a C5-6 anterior cervical
discectomy and fusion at Freeway Surgery Center on 5-2-13
and is scheduled for a follow up with us on 6-4-13.

Your letter requests my opinion as to whether Mr. Raper’s
present condition and need for medical treatment,
including but not, limited to surgery, is probably
related to the 10-19-12 accident as opposed to his pre-
existing condition.  I would say that the work injury
from 10-19-12 is more than 50% of the reason for the need
for the surgery he underwent on 5-2-13.  He did have a
pre-existing condition and known problems with his
cervical spine prior to the 10-19-12 accident but the C5-
6 herniated disc was not present on prior MRI’s.     

           
     Other documentary evidence demonstrates that the claimant

applied for Family Medical Leave beginning on August 29, 2012.

It appears that the claimant took family medical leave on the

following dates.

Date           FMLA 
10/13/12 1 day
10/12/12 1 day
10/06/12 ½ day
10/05/12 ½ day
10/04/12 ½ day
9/28/12 1 day
9/26/12 ½ day
9/15/12 1 day
9/14/12 ½ day
9/08/12 1.7 hours
9/5/12 3.1 hours
9/01/12 1 day
8/29/12 .73 hours 

                          ADJUDICATION 

Compensability

   Arkansas Code Ann. §11-9-102(4)(A) defines "compensable
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injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      The claimant must prove by a preponderance of the 

evidence that he sustained a compensable neck injury. Ark. 

Code Ann.§ 11-9-102(4)(E)(i).  

     Preponderance of the evidence means the evidence having

greater weight or convincing force.  Smith v. Magnet Cove 

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

     Here, the claimant contends that he sustained a 

compensable injury to his cervical spine, on October 18, 2012,

while operating a forklift.  His testimony demonstrates that

his alleged neck injury occurred when the back wheels of the

forklift he was driving struck a dock plate, stopped suddenly

and jerked his neck.     

     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I

find that the claimant has failed to establish by a

preponderance of the credible evidence that he sustained a

compensable injury to his neck, arising out of, and in the
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course of his employment with the respondent-employer, on or

about October 18, 2012.

     Here, the claimant suffered from significant neck 

problems prior to his alleged accidental injury of October 18,

2012.  The claimant sustained a work related injury in 2006,

for which he underwent a fusion surgery, at C6-7.  He was also

previously involved in two high-impact motor vehicle

accidents.  Both of these car wrecks and the prior work-

related incident resulted in injuries to the claimant’s

cervical spine, but these three events are not related to the

now alleged work injury of October 18, 2012.

    In this respect, in November of 2006, the claimant

sustained a work-related injury while working for ABF.  During

this incident, the claimant was hit on the side of his neck by

a box that fell from the top of a trailer.  The claimant

treated conservatively with Dr. Rosenzweig, before finally

undergoing C6-7 fusion surgery on February 14, 2008, by Dr.

Schlesinger.  Nonetheless, an MRI performed on the claimant’s

cervical spine in November of 2006, revealed “At C5-6 disc

interpace, a focal right paracentral disc protrusion

identified mildly compressing the adjacent dural sac cord, and

a focal shallow based right parcentral disc protrusion.”  The

claimant made a full recovery from this 2006 work-related

injury and returned to work for ABF.
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     It appears that the claimant did not began experiencing

problems with his neck again until his June of 2011, motor

vehicle accident.  At that time, the claimant was involved in

a car wreck wherein he was seated in the passenger side of a

car.  His own account of this event demonstrates that the

other car went airborne and came inside the passenger side of

the car he was seated in.  The claimant admitted that the car

struck his right shoulder, and he sustained lacerations to the

right side of his head.  An MRI of the claimant’s cervical

spine was performed on June 30, 2011, which revealed, “Central

canal narrowing mid cervical spine, particularly at C-65.”

The documentary evidence shows that the claimant complained of

neck and shoulder problems after this motor vehicle accident.

He testified that he had whiplash(stiffness and soreness) as

a result of the June of 2011 car wreck.  The claimant

testified during his deposition that after this accident he

did not have any numbness and tingling in his right arm.

However, he admitted that Dr. Schlesinger’s July 22, 2011

report demonstrates that he complained of, among other things,

neck pain, and numbness and tingling in the right arm and

shoulder.  The claimant also maintained during the hearing,

and in his deposition testimony that he made a full recovery

from the  2011 car wreck.  However, upon being shown a copy of

medical reports demonstrating otherwise, the claimant relented
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and admitted he had “flare-ups,” and that the medical reports

dated as late as May and June of 2012 wherein he complained of

residuals neck symptoms(neck pain, with numbness and tingling)

from the 2011 car wreck were true and accurate.  In fact, the

claimant underwent cervical epidural injections by Dr.

Schlesinger due to this 2011 car wreck, as late as July 3, and

July 31, 2012 due to “cervical disc displacement.”          

     The next treatment that the claimant received for his 

neck was with respect to his motor vehicle accident of August

18, 2012, which was only just a couple months prior to his

alleged work injury of October 18, 2012.  This car wreck

occurred when the claimant’s vehicle was run off the road

into a ditch, and was struck by another vehicle that was

traveling at a rate of speed of 50 miles per hour.  As a

result of this incident, the claimant suffered “severe

whiplash.”  The claimant also suffered some problems with his

left rib cage, for which he treated with Dr. Thaxton.       

     On August 29, 2012, the claimant requested leave under 

the Family Medical Leave Act due to neck pain(flare-ups) and

related symptoms.  The evidence demonstrates that beginning on

that date, the claimant took a number of full days and partial

days off work under FMLA due to flare-ups with neck.  In 

fact, on October 12 and October 13, 2012, the claimant took

off work the entire day due to neck pain(see full discussion
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above).  During the hearing, Mr. Houghtaling credibly 

testified that between the August 18, 2012 car wreck and the

date of his alleged work injury of October 18, 2012, the

claimant complained to him about neck and right arm problems.

     I find that the claimant was not a credible witness.  A

review of the transcript and other documentary evidence

confirms my impression formed at the hearing.  As outlined

previously(see full discussion above), there are numerous

inconsistencies and self contradictions in the claimant’s

testimony during the hearing and his deposition testimony,

particularly with respect to nature and magnitude of his prior

neck symptoms, following his August of 2012 car wreck. In

addition, the claimant’s testimony relating to his neck

symptoms during this period of time is totally uncorroborated

by the medical records and other documentary evidence, namely,

his requests for leave under the Family Medical Leave Act,

beginning on August 29, 2012, and continuing through October

13, 2012(just five 5 days prior to his alleged incident).  In

light of all of the foregoing inconsistencies in his

testimony, I find the claimant’s account of the work incident

to be highly suspect.

     Hence, the evidence before me clearly demonstrates that

the claimant had in fact complained of significant ongoing

neck pain, numbness and tingling in the right arm, and related
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symptoms dating back to 2011.  Although the claimant had

severe neck complaints following his car wreck of August 2012,

no diagnostic testing was performed on the claimant’s cervical

spine. This lack of diagnostic testing after the August 2012

car wreck(coupled with the ongoing complaints of severe neck

pain and related symptoms) raises the question: is the earlier

MRI of a C5-6 protrusion, from which there is a progression to

a C5-6 herniation, the result of the 2012 car wreck? 

Nonetheless, following the alleged work incident of October

18, 2012, an MRI of the claimant’s cervical spine performed on

January 29, 2013, showed “A C5-6 right parcentral herniated

disc extrusion causing mass effect on the ventral right aspect

of cord,” and the claimant was prescribed Flexeril for muscle

spasms.  However, I am not persuaded that these “objective

findings” are causally related to the alleged work incident of

October 18, 2012.  Instead, I find that the preponderance of

the credible evidence establishes that the claimant’s current

neck problems pre-existed any event that may have occurred on

October 18, 2012.  In fact, the current symptoms for which the

claimant ultimately underwent surgery(at C5-6) by Dr.

Schlesinger in May of 2013, appeared to be identical in type

and magnitude with those the claimant voiced prior to October
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18, 2012.    

     In short, considering the claimant’s extensive/severe 

pre-existing cervical spine problems at C5-6, the prior motor

vehicle accident of August 18, 2012(just two months before his

alleged work incident of October of 2012), that no diagnostic

testing was performed on his neck after the August 18, 2012

car work,  his conflicting testimony concerning his prior neck

problems, that his current complaints of neck pain, right arm

pain and numbness are identical to the symptoms that the

claimant complained of following the August 18, 2012 motor

vehicle accident, and in light of the fact that the claimant

took family medical leave due to these debilitating neck

symptoms just five days before his alleged work incident, I

find that it would require conjecture and speculation to

causally link the claimant’s current neck condition to the

alleged work-incident of October 18, 2012.  Conjecture and

speculation cannot supply the place of proof. Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155

(1979).

     Therefore, on the basis of the record as a whole, I find

that the claimant has failed to establish that his cervical

disc herniation at C5-6 and muscle spasms are causaly related
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to the forklift incident of October 18, 2012.  As such, I

further find that the claimant failed to prove that his need

for treatment and disability for his neck problems arose out

of and during the course of his employment, and that his

current neck condition was the result of the specific

 incident of October 18, 2012.   

     I recognize that in workers’ compensation law, an 

employer takes the employee as he finds him, and employment

circumstances that aggravate pre-existing conditions are

compensable.  Heritage Baptist Temple v. Robison, 82 Ark. App.

460, 120 S.W. 3d 150 (2003).  However, in this instance, there

is insufficient evidence to support such a finding in the case

at bar.     

     In addition, while I realize that Dr. Schlesinger opined

that the claimant’s current neck condition and need for

medical treatment is related to his October of 2012, accident

as opposed to his pre-existing condition, however, minimal

weight has been attached to this opinion since there is no

evidence demonstrating that the claimant related to Dr.

Schlesinger the fact that he had been involved in a motor

vehicle accident on August 18, 2012, and of the ongoing

problems he had been experiencing with his neck following this

accident.  In fact, Dr. Schlesinger specifically testified
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that he was not made aware of the claimant’s motor vehicle

accident. I think that it is noteworthy that during his

deposition, Dr. Schlesinger admitted that he based his opinion

on the history provided to him by the claimant.  Moreover, Dr.

Schlesinger explicitly opined that if the history is not

accurate, and he relied solely on the history, then he cannot

make that statement. 

     Due to the foregoing reasons, this claim for a neck 

injury is respectfully denied and dismissed in its entirety.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in 

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed on or about October 18, 2012.

3.  I hereby accept the aforementioned stipulations.

4.  The claimant failed to prove by a preponderance of
         the evidence that he sustained a compensable neck  
         injury during and in the course of his employment 
         with the respondent-employer on October 18, 2012. 

                          ORDER

     For the reasons discussed herein this Opinion, this 

claim for a neck injury, must be and hereby is, respectfully

denied.
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     IT IS SO ORDERED.

        
                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE
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