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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F909655

JAMES H. RANDOLPH, 
EMPLOYEE CLAIMANT

STAFFMARK, LLC, 
EMPLOYER                                         RESPONDENT NO. 1

NEW HAMPSHIRE INSURANCE CO.,
CANNON COCHRAN MANAGEMENT SERVICES, INC.,
INSURANCE CARRIER/TPA                            RESPONDENT NO. 1

AMERICOLD LOGISTICS,LLC                          RESPONDENT NO. 2

DEATH & PERMANENT TOTAL DISABILITY TRUST FUND    RESPONDENT NO. 3 

                   OPINION FILED MAY 6, 2014                      
     
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA L.
BLACK, in Russellville, Pope County, Arkansas.

The claimant was represented by The Honorable Gary Davis, and The
Honorable Callis L. Childs, Attorney at Law, Little Rock,
Arkansas.  

Respondents no. 1 were represented by The Honorable Joseph H.
Purvis, Attorney at Law, Little Rock, Arkansas.  Mr. Purvis
waived appearance at the hearing.

Respondent no. 2 was represented by The Honorable Baxter Drennon,
Attorney at Law, Little Rock, Arkansas. 

Respondents no. 3 represented by The Honorable Christy King,
Attorney at Law, Little Rock, Arkansas.  Ms. King waived
appearance at the hearing.

                     STATEMENT OF THE CASE

     A prior hearing was held in this matter on November 28,

2013.  The most recent  hearing was held in the above-styled

claim on February 26, 2014, in Russellville, Arkansas.  A
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Prehearing Telephone Conference was conducted in this case on

November 25, 2013.  A Prehearing Order was entered in this claim

on that same date.  Said Prehearing Order set forth the

stipulations offered by the parties, the issues to be litigated,

and their respective contentions.

     The following proposed stipulations were submitted by the

parties, either in the Prehearing Order, or at the start of the

hearing.  The following stipulations are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 26, 2009, when

the claimant sustained a compensable injury to his head and

spine.

3.  The Arkansas Workers’ Compensation Commission is the

appropriate venue for a determination as to whether claimant was

an employee of Americold at the time of his injury.   

4.  The claimant reached the end of his healing period on 

August 31, 2011.

5.  The claimant has been accepted as permanently and 

totally disabled.

   6.  The Trust’s Fund liability for payments of permanent and 

total disability starts on May 15, 2026.  

By agreement of the parties, the issue to be litigated at the
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hearing was as follows: the claimant’s employment relationship with

Americold. 

   The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires.  These are hereby

incorporated herein by reference.  At the time of the hearing, the

parties offered additional contentions.  These are set forth in the

hearing transcript, and are hereby incorporated herein by

reference.

     The documentary evidence submitted in this case consists of

the hearing transcript of February 26,2014, and the documents

contained therein.  In addition, the following documents have

been made a part of the record: the Commission’s Pre-hearing

Order of November 25, 2013, Respondents no. 2's Amended Pre-

hearing Questionnaire, Respondent’s No. 3 Letter of November 26,

2013, and the parties’s Post-trial Briefs.  The aforementioned

documents have been blue-backed, and marked as Commission’s

Exhibit No. 2: 

     The following witnesses testified at the hearing: the

claimant and Rick Peterson.           

                            DISCUSSION

     At the time of the hearing, the claimant was fifty-two years

old.  He has an eighth grade education, and is able to read and

write.  As of the date of the hearing, the claimant lived in

Russellville.  The claimant verified that in October of 2009, he
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had an accident while working for Staffmark, but the incident

occurred on the premises of Americold Logistics.  

     Upon being asked how he went about getting the job with

Staffmark, the claimant basically explained that he contacted the

agency, and gave them his qualifications, which entailed the

ability to drive a forklift.  Ultimately, the claimant was

assigned by Staffmark to go out to the premises of Americold and

do some work.  The claimant testified that he started on a

Wednesday, and on the fifth day, his accident happened soon after

he started.  The claimant denied having been paid for the days

that he worked for Staffmark.  

     However, the claimant verified that for his injury, he

received workers’ compensation payments, which were paid through

Staffmark.  According to the claimant, he performed work for

Staffmark in the past.

     The claimant denied that he was an employee of Americold. 

Instead, the claimant stated he was an employee of Staffmark, but

was sent out to work for Americold.  The claimant verified that

his compensable injury occurred on the premises of Americold. 

     Upon being shown a copy of an affidavit, which was marked as

Exhibit 5C, the claimant admitted that this document bears his

signature.  The claimant verified that this affidavit is correct,

wherein it states, “I was never hired by Americold Logistics.” 

The claimant denied that he signed anything with Staffmark or
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Americold that would indicate he was an employee of Americold. 

However, the claimant admitted that while working for Staffmark,

he could eventually become an Americold employee once he

satisfied the required work-hours(240).  He verified that he did

not work the required 240 hours at Americold.  The claimant

admitted that he stated on Interrogatory Number 3 that his most

recent employer was Americold Logistics.  However, the claimant

stated that he does not know why he put that there because he

last worked for Staffmark.    

     On cross-examination, the claimant was again questioned

about Exhibit 5C.  He stated that when he signed this document,

he swore that he was telling the truth to the best of his

knowledge.  However, the claimant admitted that although he

stated in this document, “Staffmark paid me,” he never got a

check from them.  

     The claimant next testified:

Q    But you said you never got paid, and in here you said
you did get paid; is that right?

A    Staffmark paid me.  I –-

Q    Okay.

A    I’ve had a head injury since then, and I don’t ever
remember getting a check from Staffmark.  But they –-
they paid me -– they’re the ones that paid me to work there.

Q    Okay. 

A    That’s what –

Q    So they –
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A    That’s probably what I was referring to.

Q.   So am I correct?  You don’t recall one way or another
on whether or not you were paid for your work; is that
right?

A    That – that is correct.

     Under further cross examination, the claimant admitted that

on the night of his injury, he was working the night shift.  He

further admitted that when he went to work that night, he went to

work at Americold’s facility.  The claimant again admitted that

he was hired by Staffmark and assigned to work at Americold

Logistics.

     Upon being asked if an Americold employee told him when he

had to be at work, the claimant replied, “Staffmark told me when

to go over there and -- .”  The claimant stated that he was never

supervised by anyone other than the forklift driver that taught

him the job.  He finally admitted that this person worked for

Americold, but he could not recall his trainer’s name.  The

claimant essentially testified that this person informed him of

his working hours.  He denied that Americold provided him with

any safety equipment, but admitted that Americold furnished him

with a jacket and pants to wear, and told him to go to work.  

     The claimant essentially testified that his job title was

checker and forklift driver.   He explained his employment

duties:

A    I mean, I would bring the product down.  I would take
it from the computer –- it would be on the computer what I
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was supposed to pull on the forklift, and I’d pull that item
down I would check it to make sure it matched what was on
the –- on the computer.  And then I would check it and I
would check how many was on the pallet and all that right
there and just by observing it from the outside, seeing if
there was any damaged product or anything, and if there
wasn’t, I’d set it there and just –- and write down  – I’d
circle it or whatever and that [sic] I checked it and I went
on to the other ones –- other –- that would come up on the
computer.  

Q    And you were dealing with, what, packages of frozen
food and other frozen items; is that right?

A    Absolutely.  Tyson, ConAgra –- they would send their
boxes over there to be stored in their freezer and then
whenever it come up –- an order come up to be sent out, they
would put it up on the computer and I would read the
computer and where to go and what items to pull.  And I
would pull them and set them in the isle.

Q    An that was the business Americold was in, right?  They
stored frozen foods, and then they packed them on trucks and
shipped them out?

A    I’m –- I –- I believe so.  Yes. 

     The claimant admitted that it was an Americold Logistics

employee telling him how to perform his employment duties.  He

verified that he expected to be paid by the hour, and that he

clocked in at Americold.  According to the claimant, Americold

would send over to Staffmark, the number of hours he worked and

he received his check from Staffmark.  

     On redirect examination, the claimant admitted that he has

gone through this procedure before of receiving a check from

Staffmark for the work he has done.  According to the claimant he

has worked for Americold previously for about a month.

     Rick Peterson was called as a witness on behalf of
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respondent no. 2.  As of the date of the hearing, Mr. Peterson

worked as the General Manager of Americold Logistics.  He has

worked there since 1979.  Mr. Peterson verified this his job

title was General Manager in 2009.  He verified that Exhibit 3A

is an agreement for staffing services, and that this agreement

was in place with Staffmark and Americold in 2009.  

     Mr. Peterson testified:

     Q.    Okay.  Can you describe for the Court generally what
the terms of the staffing agreement are between –- or were
between Americold and Staffmark?

A.    If we need a lift driver, checker, or whatever on the
dock –- anybody to help with the freezer, we’ll call
Staffmark or a contract service and ask them to –- tell them
how many spots we have open for what jobs, and they’ll –-
they’ll send us somebody down.  We’ll take a look at them. 
If we agree that we’d like to try to have them work with us,
then we’ll start them at that time.  They –- the amount of
hours they work they bill us for on a weekly basis, and the
–- at the agreed upon mark up for the employee wage per
hour.  And then we’ll pay that –- we’ll pay that back to
Staffmark.

Q.    Okay.   Based upon this staffing agreement and the way
that you-all operated, who was responsible –- after you had
an employee come over, who was responsible for training that
employee? 

  
A.    Americold.

Q.    Who oversaw –- again, when they send an employee over,
who oversaw the work that the employee did?

A.    Americold.

Q.    Who supervised them?

A.    Americold.

Q.    When a Staffmark employee or any other staffing
service, will they –- will their employees ever come to your
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facility –- the Americold facility and supervise a person
there?

A.   No.

Q.    Would they ever come to your facility and tell that
person how to do their –- the work that you’ve assigned
them?

A.    No.

Q.    Okay.  After Staffmark –- you called Staffmark and
told them you needed somebody and they sent somebody over,
what was Staffmark’s role after that?

 A.    Just to hand them a paycheck.

Q.    Okay.

A.    And that was all.

Q.    How did that paycheck process work?

A.    They’d send us a bill for the hours worked for any or
all of their employees that they had at our facility and
we’ve –- we’ve had anywhere from one to fifteen there at one
time.  They sent us a bill for the total number of hours at
–- at the rate that we’ve agreed to pay them, and we pay
that bill.

Q.    And you had an hourly rate for the employee?

A.    Yes.

Q.    And did they clock in and out and log hours?

A.    Yes.

Q.    After someone had been staffed or sent to you, did
they go to the Staffmark facility and they bus everybody
over who’s coming that day?

A.    No.

According to Mr. Peterson, the claimant worked the night

shift and was supervised by Phillip Holt.  He verified that Mr.
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Holt was an Americold employee.  Mr. Peterson also testified that

the claimant’s work was directed and hourly rate of pay was set

by an Americold employee.  Mr. Peterson verified that if during

this time, the claimant would have needed to be disciplined, he

would have been disciplined by Americold.  He further verified

that if the claimant would have needed to be terminated,

Americold could have done so.       

On cross examination, Mr. Peterson admitted that he could

not have fired the claimant from Staffmark.  Mr. Peterson

admitted that if there was some employee discipline required,

such as an individual being removed from the premises, he would

notify Staffmark.  He admitted that only a full-time

hire/employee of Americold is eligible for benefits, such as

health insurance and retirement benefits.                         

     Under further questioning, Mr. Peterson admitted if the

claimant had in fact gotten a check, it would have stated

Staffmark at the top of it.  He admitted that the

document(agreement) does say that Americold is an employer of the

claimant.    

                           ADJUDICATION 

The Dual Employment Doctrine

    When a general employer lends an employee to a

special employer, the special employer becomes liable for

worker’s compensation only if:
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(a) The employee has made a contract for hire, express or
implied, with the special employer;

(b) The work being done is essentially that of the special
employer; and

(c) The special employer has the right to control the
details of the work.

When all three of the above requirements are satisfied in 

relation to both employers, both employers are liable for 

workmen’s compensation.  Daniels v. Riley’s Health and Fitness 

Centers,310 Ark. 756, 840 S.W. 2d 177 (1992).

     The sole issue for adjudication in this matter is whether

the claimant was a special employee of Americold Logistics.       

     Here, the claimant sustained admittedly compensable injuries

on October 26, 2009, as a result of a warehouse-fall.  The

claimant sustained a spinal cord injury at the T-11 level, which

resulted in spastic paraplegia.  He also sustained a traumatic

brain injury with fracture in the internal canal causing some

left hearing loss.  

     Following the claimant’s compensable fall, respondents no.

1, Staffmark, accepted the claim as compensable and immediately

began paying medical benefits and temporary total disability

compensation.  Subsequently, the claimant was found to be

permanently and totally disabled due to his compensable fall of

October 9, 2009.  Respondents no. 1 accepted the claimant as

being permanently and totally disabled and began making

appropriate permanent disability compensation payments.  
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     In other words, at issue now is whether Respondent no. 2,

Americold Logistics, is protected by the exclusive remedy

provisions of the Arkansas Workers’ Compensation Act.  

     On the basis of the record as a whole, and after reviewing

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that Americold Logistics was

a special employer, and entitled to the protection of the

exclusive remedy provision of the Arkansas Workers’ Compensation

Act.  Hence, I am persuaded that the claimant was a temporary

employee of Americold Logistics. 

     Specifically, in the present matter, it is undisputed that

on October 26, 2009, the claimant was employed by Staffmark, a

temporary employment service agency.  It was through the agency

employment service of Staffmark that the claimant came to work

for Americold Logistics.  Pursuant to this assignment, Americold

exercised the right of complete authority over the work being

performed by the claimant.  Specifically, Americold made the

decisions as to when the claimant came to work, how much he was

paid, and managed every aspect of the claimant’s job duties as a

checker/forklift driver.  In fact, the claimant’s compensable

injury occurred while he was performing these job duties on the

premises of Americold Logistics.  Once the claimant was assigned

to work for Americold, Staffmark’s primary function was to

process the claimant’s paycheck.  Staffmark never gave the
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claimant directives of when or how to perform his work at

Americold.  Although during the hearing, the claimant maintained

that he was solely an Staffmark employee, he admitted to having

stated on his answer to Interrogatory Number 3 that his last

employer was Americold.  His testimony demonstrates that

Americold provided him with a jacket and pants to wear.  The

evidence shows that had the claimant completed 240 hours of work

at Americold, he would have eligible been for hire as a full-time

employee, but he failed to meet this requirement. 

     Nonetheless, based on all of the foregoing evidence, I find

that the claimant made an implied contract of hire with Americold

Logistics, thereby making him a temporary employee of Americold.  

     With respect to the next requirement, both the claimant and

Mr. Peterson testified that the work being done by claimant at

the time of his compensable accident was that of Americold

Logistics.  Hence, the claimant was performing employment duties

of that of a checker/forklift driver for Americold Logistics when

the accident occurred.

     The evidence before me shows that Americold Logistics had

the right to control every aspect and the details of the

claimant’s work.   The hearing testimony demonstrates that

Americold Logistics trained, supervised and directed the

claimant’s work on its premises.  The claimant even clocked-in

for work at Americold Logistics, and they set his hourly rate of



14

pay and working hours.  If needed, it was an Americold Logistics

employee who could have terminated, disciplined, or had the

claimant removed from the premises.  

     Because all of the three requirements have been met, I find

that the dual employment doctrine applies, and that Americold

Logistics is insulated from tort liability under the exclusive

remedy provision of the Arkansas Workers’ Compensation Act. 

Hence, I further find that the claimant was jointly employed by

Americold Logistics and Staffmark when his accident occurred. 

          FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

    1.  The Arkansas Workers’ Compensation Commission has         
        jurisdiction of the within claim.

    2.  The employee-employer-insurance carrier relationship 
        existed at all relevant times, including October 26,      
        2009.

    3.  The remaining stipulations set forth above are hereby     
        accepted as fact.

    4.  That Americold Logistics is protected by the exclusive    
        Remedy provision of Ark. Code Ann. §11-9-105.  That
        the dual employment doctrine applies in this matter,
        thereby resulting in the claimant being jointly           
        employed by Staffmark and Americold Logistics at          
        the time of his compensable accident of October 26, 2009. 
   
                              ORDER

     
     Americold Logistics is protected by the exclusive remedy

provision of the Arkansas Workers’ Compensation Act, as provided
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in Ark. Code Ann. §11-9-105.  As a result, Americold Logistics is 

therefore insulated from tort liability.   

     IT IS SO ORDERED.

                                 __________________________
        CHANDRA L. BLACK

Administrative Law Judge
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