
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G109158

ISMAIL M. QASEM, EMPLOYEE   CLAIMANT

WAL-MART ASSOCIATES, INC., EMPLOYER RESPONDENT

CLAIMS MANAGEMENT, INC. RESPONDENT
INSURANCE CARRIER

 OPINION FILED JUNE 17, 2014    

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,  Washington
County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith, Arkansas.

Respondent represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On March 24, 2014, the above captioned claim came before the Workers’ Compensation

Commission in Springdale, Arkansas, for a hearing.  A pre hearing conference was conducted on

December 3, 2013. An amended pre hearing order was filed on February 25, 2014 and on March 4,

2014. A copy of the final amended pre hearing order has been marked as Commission’s Exhibit No.

1 and with modification and without an objection is made part of the record.  The parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has jurisdiction of this claim.

2. The relationship of employee-employer-insurance carrier existed on August 26, 2011.

3. The date the compensable injury, to the left knee, occurred is August 26, 2011.

4. The compensation rates are $220 for TTD and $165 for PPD.

5. Some medicals have been paid.

6. There is no dispute over temporary total disability at the present time.

The parties agreed that the following issues are to be litigated:

1. Claimant's entitlement to unpaid medical expenses, in the form of charges from Dr.

Tomlinson and emergency room bills.

2. Claimant's entitlement to PPD for permanent physical impairment.
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3. Attorneys’ fees.

The claimant contends there remains unpaid expenses for medical services that were reasonably

necessary for the compensable injury.  The respondents contend that based on the present evidence that

they have paid all benefits to which the claimant is due.  The respondents contend that the impairment

rating by Dr. Dougherty is not based upon objective findings and therefore, is not valid.  Concerning

any medical expenses by Dr. Tomlinson, the respondents contend that any treatment by Dr. Tomlinson

does not arise out of the compensable injury and in the alternative is unauthorized.  Therefore, the

respondents are not liable for it. 

The stipulations agreed to by the parties at the pre hearing conference on December 3, 2013,

and contained in the amended pre hearing order filed on March 4, 2014, are hereby accepted as fact.

From a review of the record as a whole to include medical reports, documents, and other matters

properly before the Commission and having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 40-year-old male, with some post high school education(T. 9).  He is currently

employed by the respondent and has worked for them for three years(T. 9).  The claimant injured his

left knee while stocking items for the respondent on August 26, 2011(T. 9).  The claimant stated that

his knee began to swell, after twisting it and he was sent home(T. 9).  The claimant was sent to Dr.

Moffitt who referred him to Dr. Heim(T. 10).  Dr. Heim performed two surgical procedures (T. 10; Cx

1, p. 2-5).  The claimant testified that Dr. Heim released him from treatment.  The claimant added that

an appointment was set and he saw Dr. Tomlinson(T. 11, 12, 14).   He stated that Dr. Tomlinson gave

him restrictions and performed x-rays(T. 14).  The claimant stated that he saw the doctor once, for the

x-rays and was advised, by the insurance company not to return(T. 14-15).  The claimant testified that

“Amanda” with the insurance company told him they sent him to Dr. Tomlinson “by mistake”(T. 15).

He did not return to Dr. Tomlinson(T. 15)  The claimant testified that after he was given restrictions,

he was returned to his regular job(T. 16).  He added that he next saw Dr. Dougherty(T. 16).  The
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claimant stated that “the insurance” set an appointment for him(T. 16).  Dr. Dougherty performed an

MRI and surgery on the claimant’s knee as well as a procedure to deaden a nerve( Cx 1, p. 6-12).  On

December 4, 2013, Dr. Dougherty noted that a review of the claimant’s functional capacity evaluation

showed that the claimant had no significant functional capacity impairment to his knee.  He noted that

the claimant’s MRI and radiographs were excellent.  Dr. Dougherty further noted that the claimant

might still have a neuroma along the incision, but that it did not affect the over all function of the

claimant’s extremity( Cx 1, p. 16).  The doctor also noted that he had advised that claimant that while

he might still have some pain functionally, his knee was excellent and he should begin to “wean out of

his brace and cane”( Cx 1, p. 16).  Dr. Dougherty assessed a 3% impairment rating to the body as a

whole and a 7% impairment rating to the lower extremity.  He based this assessment on the AMA

Guide to Permanent Impairment, 4th Edition, Table 68, page 8 and the fact that the claimant suffered

from dysesthesia of the nerve ( Cx, 1 p. 16).  The claimant’s attorney questioned Dr. Dougherty about

his rating by letter.  He asked if the claimant should be entitled to  additional ratings based on having

had two total meniscectomies of the left MCL.  Dr. Dougherty responded that the claimant had not had

a total meniscectomy and had no intervention to the medial collateral ligament.  He noted that the

partial meniscectomy was 1% to the body as a whole and 2 % to the lower extremity, and noted that

these ratings would be added to his [Dr. Dougherty’s] intervention

( Cx, 1 p. 18).  The claimant stated that when he saw Dr. Tomlinson and Dr. Dougherty he took any

paperwork he was given back to the respondent(T. 25). The claimant added that Dr. Dougherty sent

him to see Dr. Hull who gave him several injections(T. 17).  The claimant testified that Dr. Hull released

him to Dr. Moffitt who also released him to return to work(T. 17, 18).  He added that he had previously

been working part time light duty(T. 18).  The claimant also continued that during the time he was being

treated, he went to the emergency room two or three times.  He added that he went because he had too

much knee pain(T. 18).  The medical records submitted reflect that the claimant was seen in the

emergency room for knee pain on May 11, 2012, July 4, 2012 and August 16, 2012( Rx 1, p. 14-21; p.

29-33;  p. 42-51).  The claimant stated he was given injections and medication(T. 18).  The claimant
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stated, on the day of hearing, he was having knee pain, was unable to bend his knee and kneel.  He

added that he had muscle issues and his knee was swollen(T. 19).  The claimant stated that his knee

sometimes “went out” and he had trouble sleeping due to his knee(T. 19).  The claimant testified that

most doctors told him they could not do any more to treat his knee, except medication(T. 20).      

DISCUSSION

The Commission has first been asked to determine if the claimant in this matter is entitled to

unpaid medical bills related to emergency room visits and treatment from Dr. Tomlinson.  Arkansas

Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a compensable injury, the
employee is entitled to medical and temporary disability as provided by
this chapter.”

Once it is settled that the claimant has a compensable injury, the question of medical services

must be determined by looking at the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury. A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an injured employee such
medical, surgical, hospital, chiropractic, optometric, podiatric, and
nursing services and medicine, crutches, ambulatory devices, artificial
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as
may be reasonably necessary in connection with the injury received by
the employee.”

What constitutes reasonable and necessary treatment under A.C.A. §11-9-508(a) is a fact

question for the Commission. Wright Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d

750(1984).  The claimant, here, suffered an admittedly compensable scheduled injury to his left knee

on August 26, 2011.  He now contends that he is entitled  to payment of unpaid medical bills related

to treatment provided by Dr. Tomlinson.  The claimant’s testimony is clear, he was sent to Dr.

Tomlinson by the insurance company, but then told not to return and sent to Dr. Dougherty.  He stated

that he was treated with x-rays and given restrictions, but did not return to Dr. Tomlinson for further

treatment.  Clearly, Dr. Tomlinson’s treatment was authorized, even though that authorization was later

revoked.  The claimant did not return to Dr. Tomlinson after the authorization as revoked.   While there

is no other evidence of the treatment or costs related to Dr. Tomlinson’s treatment, I find the claimant’s
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testimony to be credible.  There is nothing in the record that causes me to question the claimant’s

credibility.  Clearly, he was provided x-rays and some treatment by Dr. Tomlinson at a time when the

claimant was authorized to have such treatment.  The treatment provided by Dr. Tomlinson was

reasonable and necessary for the treatment of the claimant’s admittedly compensable left knee injury.

Therefore, I find that the claimant is entitled to payment of unpaid medical bills related to treatment

provided by Dr. Tomlinson.  

The second issue that must be addressed is the claimant’s entitlement to the payment of bills

related to his treatment at various times in the emergency room.  The claimant testified that several

times during the treatment by his regular physicians he made trips to the emergency room.  Medical

records submitted reflect that indeed, he was seen in the emergency room in May, July and August of

2012.  Clearly, these visits took place while he was continuing to be treated for his left knee injury.  He

stated that his pain got so bad that he went to the emergency room for immediate treatment.  The

claimant’s visits to the emergency room are clearly for pain associated with the claimant’s admittedly

compensable left knee injury.  Those visits are reasonable and necessary for the treatment of his left

knee injury.  Therefore, he is entitled to payment for medical bills associated with emergency room

treatment for his left knee.

The Commission has also been asked to determine his entitlement to PPD.  The claimant was

referred to Dr. Dougherty and there is no question that his treatment was authorized by the insurance

company.  Dr. Dougherty assessed a 3% rating to the claimant’s body as a whole and a 7% rating to the

lower extremity, based on the fact that the claimant was suffering from dysesthesia of the nerve.  Dr.

Dougherty assessed a rating for damage to the nerve.  His assessment was based on use of the AMA

Guide to Permanent Impairment, 4th Edition, Table 68, pag 89.  The claimant contends that he is

entitled to an additional amount of rating based on two total meniscectomies.  Dr. Dougherty notes that

the claimant had only a partial meniscectomy, resulting in a 1% rating to the body as a whole and 2%

to the lower extremity.  This assessment is consistent with a review of Table 64, page 85 of the AMA

Guidelines.  Dr. Dougherty’s records reflect a partial medial meniscectomy was performed on
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September 9, 2012( Cx 1, p. 9-10).   Dr. Dougherty was asked by letter dated February 13, 2014 if the

claimant was entitled to an additional rating amount ( Cx 1, p. 17).   He responded that the prior partial

meniscectomy did not include intervention to the medial collateral ligament, and added that the 1 and

2 percent ratings would be added from the surgical procedure that occurred prior to his intervention(

Cx 1, p. 18).  The prior surgery was clearly related to the claimant’s admittedly compensable injury. 

A.C.A. 1 §1-9-521(a) states, in relevant part that, an employee who sustains a permanent compensable

injury scheduled in this section shall receive...weekly benefits in the amount of the permanent partial

disability attributable to the injury.   I have reviewed the evidence including Dr. Dougherty’s initial

assessment, his response to questioning about additional ratings and  the AMA Guide to Permanent

Impairment, 4th Edition, Table 64, pag 85 for a partial meniscectomy.  I find that the claimant is entitled

to PPD in an amount based on the 7% to the lower extremity rating assessed by Dr. Dougherty and an

additional 2% rating to the lower extremity for the prior partial meniscectomy for a total rating of 9%

to the lower extremity.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven, by a preponderance of the evidence, that the treatment

rendered by Dr. Tomlinson was reasonable and necessary to the treatment of his

admittedly compensable left knee injury.  The claimant’s testimony is credible.  He is

entitled to payment of medical bills associated with Dr. Tomlinson’s treatment.

2. The claimant has proven, by a preponderance of the evidence, that the treatment

rendered in emergency room visits from May, July and August of 2012 was reasonable

and necessary to the treatment of his admittedly compensable left knee injury.

Therefore, he is entitled to payment of medical bills related to services rendered in the

emergency room on the above dates.

3.  Based on A.C.A.  §11-9-521(a), the claimant is entitled to PPD based on the rating of

7% to the lower extremity  assessed by Dr. Dougherty in December of 2013 and an
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additional 2% to the lower extremity assessed from the prior partial meniscectomy.  The

claimant is entitled to PPD for a total rating of 9% to the lower extremity.   

4. The claimant’s attorney is entitled to an attorney fee based on the above findings.

ORDER

 The respondent is responsible for payment of medical bills related to Dr. Tomlinson’s

treatment.  The respondent shall pay for the claimant’s medical bills related to the emergency room

visits in May, July, and August of 2012.  The respondents shall pay the claimant PPD based on a 9%

impairment rating to the lower extremity.   The claimant’s attorney is entitled to an attorney fee based

on the above findings.

IT IS SO ORDERED.

____________________________
Amy Grimes
Administrative Law Judge
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Mr. Michael Ellig
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Attorney at Law
P O Box 3618
Fayetteville AR 72702-3618

RE: Ismail M. Qasem v. Wal-Mart Associates, Inc.
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