
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G210246

RONALD R. PRINCE, EMPLOYEE   CLAIMANT
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 OPINION FILED MARCH 12, 2014    

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondent represented by DAVID C. JONES, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On December 17, 2013, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing.  A pre hearing conference was conducted on August 27,

2013, and an amended  pre hearing order filed on October 14, 2013.

A copy of the amended pre hearing order has been marked as

Commission’s Exhibit No. 1 and with modification and without an

objection is made part of the record.  The parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employee/employer/carrier relationship existed on

November 24, 2012.

3. This case is controverted in its entirety.

4. Claimant’s compensation rates are $410.00 for TTD and

$308.00 for PPD.  
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     By agreement of the parties, the following issues to be

litigated:

1. Whether the claimant sustained a compensable injury on

November 24, 2014, to his neck.

2. Claimant's entitlement to temporary total disability from

the date of injury until release by Dr. Moore in July

2013 and medical treatment, if appropriate, for the neck.

3. Attorneys’ fees.

4. Whether the Shipper’s Defense applies to this matter.

The claimant contends on November 24, 2012, claimant injured

his neck, when he was backing his truck into a dock and the bumper

hit the back up mechanism.  All other issues are reserved.  The

respondents contend that the claimant did not sustain compensable

injuries as a result of the accident herein.  Specifically, the

claimant has no objective medical findings to support the various

injuries alleged herein.  In the alternative, the respondents

contend the claimant may have merely sustained a temporary

aggravation of his pre-existing condition, and the claimant’s need

for surgical intervention is not related to the incident herein.

The respondents contend that they would be entitled to an offset

for any group health carrier and/or disability carrier payments

made to or on behalf of the claimant, should any have been made.

Furthermore, the respondents contend that they would be entitled to

an offset for any unemployment benefits paid to the claimant,

should any have been made.  The respondents would reserve the right

to amend and supplement their contentions after additional
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discovery has been completed.  Additionally, the respondents assert

the Shippers defense, by letter dated October 8, 2013.

The stipulations and contained in the amended pre hearing

order filed on October 14, 2013, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 50-year-old male whose primary field of

work, for his adult life, has worked as an over the road driver.

He was working for the respondent in November of 2012, transporting

trailers used for hauling materials for Graphic Packaging(Record,

21-22).  The claimant testified that he had about five workers’

compensation in juries prior to going to work for the respondent.

He added that the injuries were to his right elbow, back, neck and

stitches to his upper eye(Record, 22).  The claimant continued that

prior to going to work for the respondent, he had last had

treatment for his neck in 2008 or 2009.  The treatment was provided

by Dr. Knox(Record, 23).    The claimant testified that on November

24, 2012 he attempted to back into a dock and his truck wheels

spun.  He added that he pulled up and tried to back up, and again

his tires were spinning.  The claimant stated, “ . . .  as I

pressed the gas on, it just puts me into a rocking motion back and

forth”(Record, 23).  He continued that he tried a third time and

applied gas.  The claimant stated that he the “drive tires” were
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spinning and he was rocking around.  He added that he hit his head

on the back of the tractor inside the cab and hit his knees on the

steering column(Record, 23-24).  The claimant continued that he

tried to back up one more time and was shaken around again.  He

stated that he got out and looked underneath.  The claimant stated

that the DOT bumper was “V’d” in and the dock lock was not

functioning properly(Record, 24).  The claimant stated that he

called  Mr. Moore, his immediate supervisor to come take pictures

once he observed the damage(Record, 24).  The claimant stated that

he had never had problems backing into a dock, and had backed into

the dock in question several times before(Record, 24-25).  The

claimant testified that his bumper was straight and after

attempting to back into the dock his bumper was “V’d in”(Record,

26).  He continued that as a result of the “bumping around,” he had

a knot on the left side of his head and his knees were scraped up.

The claimant stated that he had hit the back glass and the driver’s

side window with his head.  The claimant stated that in the days

that followed his symptoms changed.  He testified that the knot

subsided, but his neck began to tighten up(Record, 28).  The

claimant stated that the left side of his neck tightened up toward

the “back end of the left side”(Record, 28).  The claimant stated

that his neck condition progressed and he started getting “a sharp

– like a paralyzing thing on my left shoulder going down

gradually.”  He added that it started hurting more and more and he

could not keep his left arm up on the steering wheel(Record, 28).

The claimant was terminated by the respondent and not offered
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medical treatment(Record, 32, 38).  The claimant stated that he

first sought treatment, on his own, from a Dr. McDonald in February

of 2013(Record, 33).  He continued that he next sought medical

treatment the second or third week of March [the medical records

reflect March of 2013] and saw Dr. Moore(Record, 36).  The claimant

testified that Dr. Moore took and x-rays.  Based on the findings,

Dr. Moore recommended an MRI(Record, 37).  The claimant continued

that he had surgery on April 23 of 2013.  He stated that after the

surgery he was on medications.  The claimant stated that he would

not have been able to do his job with the respondent as an over the

road driver(Record, 37-38).  The claimant stated that he was not

given any workers’ compensation benefits while he was off

work(Record, 29).  He added that he was released by Dr. Moore in

July or August of 2013(Record, 40).  The claimant stated that after

he was released, he went to work for Huffmaster driving a

truck(Record, 41).  The claimant testified that he had last had

neck treatment in 2008 and 2009.  He stated that at that time, he

was having tingling down his right arm, adding that it was

bothersome and radiated(Record, 41).  However, he added that the

recent pain was “like someone was stabbing and twisting my arm.”

He continued that he would be driving and have his left arm on the

steering column and he would suffer a sharp pain(Record, 42).  The

claimant testified, “ . . . there would be times when I’ve tried to

carry something, it would just collapse like it was paralyzing

me”(Record, 42).
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On cross examination, the claimant stated that the doors of

his truck were open when he backed the truck up on November 24,

2012.  He agreed that no product spilled onto the dock(Record, 47).

Additionally, he agreed that the product in the back of the truck

was not moved.  He stated that the products were probably “pretty

secure”(Record, 47).  The claimant continued that he did not tell

Carl Moore that he had been hurt on November 24, 2012 even though

he had pain at the time(Record, 54, 61).  The respondent’s attorney

noted that the claimant had stated during a prior deposition, “the

only thing bothering me is my knee and the knot on my head.”  The

claimant noted in the same deposition, that his pain level related

to the knot on his head was at level five(Record, 62).  The

claimant continued that he and Carl Moore filled out an accident

report and he agreed that they did not talk about any injury on

November 24, 2012(Record, 63-64).  The claimant agreed that he did

not note “shaking around” in his statement about the

incident(Record, 64).  The claimant also agreed that his wife had

contacted the corporate offices and that she did not report that he

was hurt(Record, 65-66).  The claimant agreed that he did not have

any pain or problems with his arm for two or three weeks after the

incident.  He added that his neck stiffened while he was in the

hospital for mental health treatment(Record, 66-67). The claimant

agreed that he did not remember reporting any problems with his

neck when he as admitted for mental health treatment(Record, 71).

The claimant continued, on cross-examination, that he had

previously applied for Social Security disability benefits due to
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his back and neck problems(Record, 81).  The claimant agreed that

in 2011 he had applied for Social Security disability and claimed

that he was disabled and it hurt him to work(Record, 83).  He

stated that there was nothing on the form when he went to work for

the respondent that requiring him to say he had applied for

disability(Record, 83-84).  The claimant admitted that he had prior

neck problems and to a neck injury on June 6, 2008(Record, 85-88).

The claimant testified that after the 2008 injury he had begun to

feel better in 2009.  He continued that he had no more problems

until 2012(Record, 90).  The claimant, however, agreed that he had

epidural steroid injections as far back as 2001(Record, 92).  The

claimant admitted to filling out a post-hire questionnaire.  He

stated that he told the respondents about back issues in 1991, but

he did not tell the respondents about his numerous back and neck

issues since 1991 or the 2008 and 2009 neck issues(Record, 105-

106).  He stated, “figured “1991" explained it good enough”(Record

107).  The claimant went on to confirm that he had answered “No”

when asked if he had ever had difficulty moving his neck(Record

107).  The claimant admitted that he had answered “No” when asked

if he had ever been assessed any percentage of permanent

disability(Record, 112).  However, he had testified to a permanent

impairment rating in a 2009- workers’ compensation hearing(Record,

111). 

The respondent called Carl Moore as a witness.  Mr. Moore is

a site manager of for the respondent(Record, 131).  Mr. Moore

stated that the dock mechanism was not functioning correctly on the
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day of the claimant’s accident.  The witness stated that if you

were to back up to a dock, it would be a “very slow speed.”   He

added that when the tail end of the trailer got to the dock it

would to come to a stop(Record, 133).  He added that you would

naturally go slow and ride the brakes(Record, 133).  Mr. Moore

stated that if a truck was being backed slowly into the dock there

would be no impact(Record, 134).  Mr. Moore continued that the

claimant was hauling sheets of cardboard.  He added that when he

got to the dock, he observed that none of the product was

displaced(Record, 134).  He stated that the product was had

“slippery” ink on them, but that they were still upright, undamaged

and banded together when he arrived(Record, 134).  The witness

added that the condition of the product indicated that if there was

an impact, it was a slow and gentle impact(Record, 134).  Mr. Moore

stated that the claimant did not mention any jarring impact on the

evening of the accident(Record, 134-135).  He added that he and the

claimant filled out a report.  He continued that the claimant did

not tell him he had to “ram” into the dock(Record, 125).  Mr. Moore

stated that the claimant did not report any injuries on the evening

of the accident.  He added that the form he filled out asked about

injuries and that he went through the form with the claimant line

by line(Record, 136).  Mr. Moore continued that he asked the

claimant “point blank” if he was injured(Record, 136).  He added

that the claimant did not tell him about a bump on his head and he

did not observe any contusions or abrasions(Record, 137).  The

witness stated that if he had been told of an injury, “I would have
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asked him if he needed medical treatment.  If he did not need

medical treatment, he would have signed the form that he’s refusing

medical treatment at that time, but he was not waving his rights to

future medical treatment”(Record, 138).  Mr. Moore testified that

he was present when the claimant filled out his statement.  He

stated that the claimant did not say anything about having to ram

into the dock(Record, 138).  He added that he did not hear about an

injury to the claimant until ten days later when the claimant had

been terminated(Record, 138).  Mr. Moore stated that the spinning

tires indicated to him that the trailer was up against either the

dock or the locking mechanism that was not functioning properly and

there was resistence.  He added that the bumper was designed to

bend just as it did and it functioned properly(Record, 139).  Mr.

Moore added, “that was a diesel engine and it has torque and that

is exactly what torque it for.  It’s for low-speed power.  And so,

that indicates to me that the trailer was up against the locking

mechanism and that low-speed power was applied and the weakest link

gave and broke, which would the ICC bumper bending”(Record, 139).

Mr. Moore stated that the claimant disclosed  herniated discs from

1991 for both the neck and back.  He added that the claimant did

not disclose any neck problems between 1991 and when he went to

work for the respondent(Record, 140).  Mr. Moore continued that he

did not know about problems or restrictions from 2008 and

2009(Record, 140).  He also stated that he did not know that the

claimant had any lost work time due to prior neck and back

injuries(Record, 140).  The witness stated that had the company
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known about the claimant’s prior issues they would have had him

further evaluated to see if he was fit to drive the vehicle(Record,

141).  Mr. Moore added that he did not know that the claimant had

any permanent restrictions or prior Social Security claims(Record,

142).  Additionally, Mr. Moore added that he was not aware that

there were any problems with the claimant’s DOT physical from 2012.

The medical evidence submitted by the respondents confirms

that the claimant had numerous neck issues dating as far back as

1999(Respondent’s No.1 pg. 1-201).  The respondent has also

submitted numerous medical records relating to the claimant’s

mental health treatment.  Those records are dated November 28,

2012.  Review of the medical records, related to the claimant’s

mental health treatment, reveal that the claimant did not report

any muscloskeletal complaints or any mobility deficit or

weakness(Respondent’s No. 1 p. 217, 222).  Neither the claimant nor

respondent submitted any medical records or evidence from the date

of the alleged incident, November 24, 2012. 

The claimant’s medical records begin in March of 2013 and

confirm that the claimant presented on March 20 for an evaluation

of back and left upper extremity symptoms(Claimant’s No. 1, p. 1).

These records also note that the claimant stated he “suffered the

acute onset of pain in 11/2012".  There is no notation regarding an

incident at work or relating the facts related to the claimant’s

truck driving incident(Claimant’s No. 1, p. 1).  These same records

record that the claimant has a history of neck pain and upper left

extremity radicular symptoms(Claimant’s No. 1, p. 3).  X-rays taken
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on March 20, 2013 reveal that the claimant suffered form

degenerative narrowing of C5-6 and C6-7 disc spaces.  The x-rays

noted anterior osteophyte formation at C5-6 and C6-7.  The

impression is noted as disc degenerative changes at C5-6 and C6-

7(Claimant’s No. 1, p. 4).  An MRI from April 2, 2013 found that

the claimant suffered from multilevel degenerative disc disease

worse at C3-4 and C5-6.  The MRI also showed neural foraminal

narrowing and a reversal of the normal cervical lordosis(Claimant’s

No. 1, p. 9).  The claimant had surgery, performed by Dr. Moore on

April 23, 2013.  Dr. Moore performed an anterior cervical

microdiscectomy at C5-6 and C6-7 for nerve root compression as well

as an arthrodesis from C5-6 with PEEK allograft.  Additionally, two

intervertebral biomechanical devices were applied as well as an

anterior instrumentation from C5-C7 with a Spine 360

plate(Claimant’s No. 1, p. 11).  Dr. Moore’s note from May 1, 2013

confirms that the claimant was off work for eight to ten weeks post

surgery(Claimant’s No. 1, p. 16).  Dr. Moore’s notes from May and

June of 2013 confirm follow up visits with the claimant and he was

doing well after surgery(Claimant’s No. 1, p. 17-20).  Dr. Moore

released the claimant to return to work with restrictions on June

19, 2013(Claimant’s No. 1, p. 20).  A progress note from August of

2013 stated that the claimant presented with bilateral knee pain.

The record noted that the claimant had a neck fusion as history.

He reported unbearable pain(Claimant's No. 1 p. 22).  The August

note, also references a review of systems, with the musculoskeletal
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section listing the claimant as having chronic neck, back and knee

pain(Claimant's No. 1, p. 23).

       DISCUSSION

The Commission has first been asked to determine if the

claimant suffered a compensable neck injury on November 24, 2012.

Arkansas Code Annotated §11-9-102(4)(A)(i)defines a compensable

injury as:

“An accidental injury causing internal or

external physical harm to the body ...arising

out of and in the course of employment and

which requires medical services or results in

disability or death.  An injury is accidental

only if it is caused by a specific incident

and is identified by time and place of

occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force, Smith v. Magnet Cove Barium

Corporation, 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove that

the evidence of physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury

must be established by medical evidence.  The statute also requires

that the medical evidence submitted be in the form of objective
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findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(i) as those findings which cannot be come under the

voluntary control of the patient. The statute requires medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

The claimant must also show that the injury is causally connected

to his or her disability and need for treatment.

In the instant case, based on the claimant’s testimony and a

review of the medical evidence presented, the claimant clearly has

a pre-existing neck condition.  The medical evidence confirms that

the claimant’s neck condition existed as far back as 1999.

Additionally, the more recent medical evidence presented by both

the claimant and the respondent make numerous notations about

chronic neck issues and a history of neck pain.    The claimant in

this case, presented no medical evidence of treatment from the day

of the incident on November 24, 2012.  Furthermore, the first

medical evidence submitted contemporaneously to the November 24th

incident was from the claimant’s admittance to Mercy Health for

mental health treatment.  Those records reflect that the claimant

denied any musculoskeletal issues or trouble with mobility.  When

the claimant then saw doctors in 2013, he noted neck pain but never

told the medical providers about the incident at work on November

24, 2012.  The medical records from 2013 all reflect that the

claimant had a degenerative disc condition and chronic neck pain.

It is well settled that a claimant can suffer an aggravation to a

pre-existing condition and that aggravation can result in a
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compensable injury.  However, here, there is no medical evidence to

support such a finding.  While there are voluminous medical records

and numerous objective medical findings in this matter, none of

those findings connect the incident on November 24, 2012 to the

claimant’s current disability and need for treatment.  

Additionally, the Commission must also focus on the testimony

about incident itself.  The claimant testified at length on direct

and cross examination that he had repeatedly backed his truck into

a dock that had a malfunctioning lock mechanism.  He stated that

what resulted was a shaking and rocking of his vehicle, causing him

to hit his head and have resulting neck issues.  Mr. Moore, the

claimant’s supervisor, testified that he did not observe any injury

to the claimant and when asked the claimant denied that he was

injured.  Furthermore, he stated that the bumper had performed

correctly and that none of the product the claimant was hauling was

dislodged by the impact.  I find the testimony of Mr. Moore to be

credible.  In light of the facts related in evidence about the

incident and the medical evidence submitted, it appears that there

was not enough impact during the November 24, 2012 incident to

cause an aggravation of the claimant’s pre-existing neck condition.

Therefore, I do not find that the claimant has a compensable

injury. The claimant must prove by a preponderance of the evidence

that she sustained a work-related compensable injury.  Said injury

must be proven by objective medical findings and there must be a

causal connection between the event and the claimant’s disability

and need for treatment.  Having found that the claimant did not
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sustain a compensable injury on November 24, 2012, the issues of

medical treatment, TTD and attorneys’ fees are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of

the evidence he sustained a compensable injury.  I do not

find that the claimant’s pre-existing condition was

aggravated by the incident on November 24, 2102.

2. Having found that the claimant did not suffer a

compensable injury on November 24, 2012 the issues of

medical treatment and TTD are moot.

3. The claimant’s attorney is not entitled to an attorney

fee.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
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